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Introduction

This essay contains annotated quotations from the major reported cases in the USA on the
legal right of a patient to refuse medical care when the patient has both (1) an unacceptable quality
of life (e.g., persistent vegetative state, terminal illness, chronic neurological disease, etc.) and
(2) no reasonable hope of recovery. I list the cases in chronological order in this essay, so the
reader can easily follow the historical development of a national phenomenon. The scope of this
essay is limited to patients who were mentally competent adults prior to their injury/illness and
excludes both children and mentally retarded adults.

I am interested in this subject for two different reasons. First, [ am interested in constitutional
privacy law,! which sets limits on the power of governments to intrude in personal choices and
Second, I am interested in the relationship between technology and change in the law. Prior to the
1960s, people tended to die quickly. Modern medical technology can prolong life, even when the
quality of life (according to the affected individual) is not worth living. People in persistent
vegetative states can live for teng of years, in a meaningless and undignified existence, and
consuming large amounts of money in health care expenses. The legal and religious rules that
worked well prior to the 1960s are suddenly not only inadequate, but also harsh and cruel.

Death comes to everyone. However, in our society, due to great advances in medical
knowledge and technology over the last few decades, death does not come suddenly or
completely unexpectedly to most people. President's Commission for the Study of Ethical
Problems in Medicine and Biomedical and Behavioral Research, Deciding to Forego Life-
Sustaining Treatment 15 (1983) (hereinafter President's Commission Report ).

[footnote omitted] Instead, most people who die are under the treatment of health care
professionals who are able to continue physical existence for human beings "even when most
of our physical and mental capacities have been irrevocably lost." In re Conroy, 98 N.J. 321,
343,486 A.2d 1209 (1985). While medical advances have made it possible to forestall and
cure certain illnesses previously considered fatal, they also have prolonged the slow
deterioration and death of some patients. Sophisticated life-sustaining medical technology
has made it possible to hold some people on the threshold of death for an indeterminate period
of time, "obfuscat[ing] the use of traditional definition of death." In re Quinlan, 70 N.J. 10,
27,355 A.2d 647, cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922,97 S.Ct. 319,
50 L.Ed.2d 289 (1976). Questions of fate have thereby become matters of choice raising
profound "moral, social, technological, philosophical, and legal questions involving the
interplay of many disciplines." Matter of Conroy, supra, 98 N.J. at 344, 486 A.2d 1209; see
Perspectives on J. Katz, The Silent World of Doctor and Patient, 9 W. New Eng.L.Rev. 1
(1987).

Matter of Farrell, 529 A.2d 404, 406 (N.J. 1987).

See also the dissent of Justice Brennan in Cruzan, below, beginning at page 121.

I Ronald B. Standler, Fundamental Rights Under Privacy in the USA,
http://www.rbs2.com/priv2.pdf (Aug 1998).
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I had contemplated posting an essay on this topic since 1997, but my dismay at the legal
debacle created by Terri Schiavo’s parents in the year 2005 was the catalyst for posting this essay.
This essay consists of long quotations from the major court cases on this topic, with my
annotations.

By presenting long quotations from the series of judicial decisions in each of these cases,
I hope to show students and interested citizens the legal history of ~ow judges grappled with new
legal issues. I believe it is remarkable how quickly judges came to a consensus about new law in
these cases.

This essay is intended only to present general information about an interesting topic in law and
is not legal advice for your specific problem. See my disclaimer at
http://www.rbs2.com/disclaim.htm . Furthermore, the reader is cautioned that the law on

this topic varies from state to state, and also changes with time. Therefore, reading

the excerpts from court cases in this essay does not necessarily tell you the current
law in your state.

Overview of the Law

Before reading the lengthy judicial opinions, it is worthwhile to have a terse summary of the
modern law on this topic.

A mentally competent adult person has the legal right to refuse medical treatment, even if that
refusal would cause his/her death. Medical treatment in this context includes artificial ventilation,
and also includes a feeding tube (e.g., nasogastric tube, gastrostomy tube) for water and nutrition.2
If such a patient is conscious and able to communicate, then that patient can assert their legal rights
for himself or herself.

The difficult legal issues in these cases arise when patients are unable to communicate their
current wishes, typically because they are unconscious (e.g., in a persistent vegetative state).
Someone else must assert the patient’s wishes on behalf of the patient. There are two legal
questions: (1) Who decides for the patient? and (2) How does that person decide?

1. Inthe early cases, a court appointed a “guardian of the person” to assert the wishes of the
unconscious patient. The New Jersey Supreme Court in Quinlan suggested that the patient’s

2 Although providing water and nutrition is normally not medical care, in patients who are
unable to swallow because of neurological injury (e.g., comatose, persistent vegetative state) it is
necessary to give water and nutrition by artificial means. It is the artificial means (e.g., a nasogastric
tube) that constitutes medical care.
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family and physicians, together with a hospital ethics committee, routinely make end-of-life

decisions by consensus, without intervention of a court.

2. There are three ways that a guardian can make the decisions.

A. subjective test The most appropriate outcome is when the guardian can determine by
clear and convincing evidence what the specific individual patient would have wanted or
chosen. For example, in some of the early cases, there was testimony by the friends and
relatives of the unconscious patient that the patient previously expressed a wish3 not to be
kept alive by artificial means.

B. limited-objective test If there is no indication of a person’s personal wishes, the
guardian of the person will need to infer what the patient would have wanted from the
patient’s conduct, the patient’s religious beliefs, or other sources. Life-sustaining
treatment may be withheld or withdrawn if both (1) “there is some trustworthy evidence
that the patient would have refused the treatment” and (2) “the decision-maker is satisfied
that it is clear that the burdens of the patient's continued life with the treatment outweigh
the benefits of that life” for the patient. Matter of Conroy, 486 A.2d 1209, 1232 (N.J.
1985).

C. pure-objective test If it appears impossible to determine what the specific unconscious
patient would have wanted, then the guardian of the person must consider what a
hypothetical reasonable person would have wanted. Life-sustaining treatment may be
withheld or withdrawn if “the net burdens of the patient's life with the treatment should
clearly and markedly outweigh the benefits that the patient derives from life.” This is the
least satisfactory resolution of the issue, but is necessary to allow a humane end of life to
a suffering patient who has no reasonable hope of recovery. Matter of Conroy, 486 A.2d
1209, 1231-1232 (N.J. 1985).

The second test (i.e., limited-objective) is known by the legal jargon “substituted judgment”,
because the guardian attempts to make the same decision that the patient would make, if the patient
were conscious and able to communicate. The third test (i.e., pure-objective) makes a decision
according to the “best interests” of a currently incompetent person.

In determining that there is no reasonable hope of recovery, it is common for courts4 to
require the declaration of the attending physician plus the findings of independent examinations by
two other physicians, for a total of three medical opinions that concur in the conclusion that there is
no reasonable hope of recovery

3 Typically, the wish was expressed while watching a television news story about Karen Quinlan
or one of the other cases involving someone in a persistent vegetative state.

4 Matter of Welfare of Colyer, 660 P.2d 738, 751 (Wash. 1983); Foody v. Manchester Memorial
Hosp., 482 A.2d 713, 721 (Conn.Super. 1984); Matter of Farrell, 529 A.2d 404, 415 (N.J. 1987); In
re Estate of Longeway, 549 N.E.2d 292, 299 (1ll. 1989); In re Guardianship of Browning, 543 So.2d
258, 271 (Fla.App. 2 Dist. 1989), aff’d, 568 So.2d 4, 16 (Fla. 1990); In re Fiori, 673 A.2d 905, 912-913
(Pa. 1996).
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Courts have consistently declared administration of water and nutrition via a feeding tube to be
medical treatment,5> which a patient may legally refuse. One needs to be careful with a technical
distinction here: water and food themselves are not medicine; water and food are not extraordinary
medical care. However, the administration of water and food via a nasogastric tube or via a tube
implanted in the stomach is medical care, because a physician inserted the tube. Because the law is
clear that a mentally competent adult patient has the legal right to refuse any medical treatment,
classifying a feeding tube as medical treatment means that the patient has the legal right to refuse
that feeding tube. Incidentally, attorneys and judges often speaking of a patient “starving”, but
after removal of a feeding tube death generally occurs as a result of dehydration (i.e., renal failure).

initial injury/disease is proximate cause of death

Judges frequently declare that the legal cause of death is not the withholding or withdrawal of
life support (e.g., mechanical ventilator or feeding tube). Instead the legal cause of death of the
patient is whatever initially caused the patient’s injury or illness. There are four good reasons for
this holding:

1. Whoever caused the patient’s initial injury, which eventually led to the patient’s death, can be
prosecuted for homicide, and also sued for negligence or wrongful death. This rule of law
puts the responsibility on the blameworthy person.

2. The physician(s) who withhold or remove life-support can neither be prosecuted criminally
for homicide nor sued for medical malpractice or negligence. Furthermore, those who
discuss and plan the withholding or withdrawal of life support can not be prosecuted
criminally for conspiracy.

3. A patient who desires disconnection of life support is not committing suicide.

4. Itis arguable that a patient in a persistent vegetative state is alive but not a person.6 In this
view, when physicians agree that a patient in a persistent vegetative state has no reasonable
hope of recovery, the person has already died. This view is apparently too extreme for
conventional judges.

5 Matter of Guardianship of L.W., 482 N.W.2d 60, 66, n. 6 (Wis. 1992) (citing ten cases).

6 Joseph Fletcher, “Indicators of Humanhood: A Tentative Profile of Man,” 2 Hastings Center
Report 1 (1972); David Randolph Smith, “Legal Recognition of Neocortical Death,” 71 Cornell Law
Review 850 (May 1986) http://www.drslawfirm.com/legaldeath.pdf ; Ronald E. Cranford and David R.
Smith, “Consciousness: The Most Critical Moral (Constitutional) Standard for Human Personhood,”
13 American Journal of Law & Medicine 233 (1987).
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The rule of law that discontinuing life support is not the proximate cause of death is stated in a long
line of cases, some of which are criminal, and others are right-to-die cases.

cites to criminal cases

*  Michigan v. Vanderford, 258 N.W.2d 502, 503 (Mich.App. 1977) (Defendant beat victim.
Victim was in coma, breathing only with ventilator. Brain death diagnosed five days later.
Ventilator disconnected seven days after attack. ‘“From the record it is clear [victim] was dead
before the respirator was turned off. But even if the respirator was stopped prematurely,
defendant would still be liable, since intervening medical error is not a defense to a defendant
who has inflicted a mortal wound upon another.”).

*  Massachusetts v. Golston, 366 N.E.2d 744, 749-750 (Mass. 1977), cert. den., 434 U.S. 1039
(1978) (Defendant hit victim on head with baseball bat. Ventilator disconnected from victim
seven days after assault and at least two days after victim was “brain dead”. Court held that
disconnection of ventilator was not proximate cause of death, and affirmed defendant’s
murder conviction. The victim might have arguably been kept alive on a ventilator for more
than a year and a day, thus permitting defendant to escape the murder charge.).

*  Arizonav. Fierro, 603 P.2d 74, 76-77 (Ariz. 1979) (Victim “was shot once in the chest and
four times in the head.” He was “brain dead” after leaving surgery on the day of the
shooting. Life support was withdrawn four days later. The court held he was legally dead
before the life support was withdrawn, and the legal cause of death was the gunshot wounds
to his head.).

e Jowav. Inger, 292 N.W.2d 119, 125 (Iowa 1980) (Defendant kicked victim in the head.
A few days later, victim was brain dead, then his heart stopped. Finally, life support was
disconnected six days after the attack. Held that defendant’s acts were proximate cause of
death.).

*  Nebraska v. Meints, 322 N.W.2d 809, 812-814 (Neb. 1982) (Victim injured in automobile
accident. Victim not able to breathe and was put on a ventilator, to maintain her cardiac
function. Two days after the accident, victim was found to be brain dead, and the ventilator
was disconnected. A “short time” later, her heart stopped. The court affirmed the homicide
conviction: “... proof of brain death is sufficient as proof of the victim's death in a homicide
case, and removal of life support systems is not an efficient intervening cause of death in such
cases.”).

*  New York v. Bonilla, 467 N.Y.S.2d 599, 608 (N.Y.A.D. 2 Dept. 1983),
aff’d sub nom. New York v. Eulo, 472 N.E.2d 286, 297, 482 N.Y.S.2d 436, 447 (N.Y. 1984)
(Victim was shot in the head. Hospital connected victim to ventilator. Victim was brain dead
one day after being shot. Two days after shooting, victim’s kidneys and spleen were
harvested for transplant. The respirator was then disconnected. Court held that the proximate
cause of death was the bullet wound to head.).
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*  llinois v. Caldwell, 692 N.E.2d 448, 451-452, 454-455 (I1l.App. 4 Dist. 1998) (Defendant hit
a 97 y old victim in neck with skillet, rendering her a quadriplegic dependent on a ventilator.
Victim asked to be disconnected from ventilator, because “she did not want to live with
complete paralysis.” Defendant was convicted of manslaughter.).

*  Michigan v. Bowles, 607 N.W.2d 715, 717-718 (Mich. 2000) (Defendant beat victim, causing
her to become comatose. Ventilator was disconnected three days after beating and she
suffered cardiac arrest 8% hours later. The court affirmed defendant’s murder conviction.

The removal of the ventilator was not an intervening cause. “... we find in these facts only the
unsuccessful efforts of the medical community to overcome the harm inflicted by the
defendant, and the acceptance by the victim's family of the reality of fatal injuries.”).

*  New Jersey v. Pelham, 824 A.2d 1082, 1092 (N.J. 2003), cert. den., 540 U.S. 909 (2003)
(Victim of an automobile accident who was on life-support for 152 days. He died two hours
after the ventilator was removed, and the intoxicated driver, Pelham, who caused the accident
was then convicted of vehicular homicide. “We agree with the widely recognized principle
that removal of life support, as a matter of law, may not constitute an independent intervening
cause for purposes of lessening a criminal defendant's liability.”).

cites to right-to-die cases

*  Matter of Quinlan, 355 A.2d 647, 669-670 (N.J. 1976) (“We believe ... that the ensuing death
would not be homicide but rather expiration from existing natural causes.”),
cert. den. sub nom., Garger v. New Jersey, 429 U.S. 922, (1976).

*  Satzv. Perlmutter, 362 So.2d 160, 162 (Fla.App. 4 Dist. 1978) (“As to suicide, the facts here
unarguably reveal that Mr. Perlmutter would die, but for the respirator. The disconnecting of
it, far from causing his unnatural death by means of a "death producing agent" in fact will
merely result in his death, if at all, from natural causes, [Superintendent of Belchertown State
School v.] Saikewicz, [370 N.E.2d 417,] 426, fn. 11. [Mass. 1977]”),
aff’d, 379 So.2d 359 (Fla. 1980).

*  Matter of Welfare of Colyer, 660 P.2d 738, 743 (Wash. 1983) (““A death which occurs after
the removal of life sustaining systems is from natural causes, neither set in motion nor
intended by the patient.”).

*  Barber v. Superior Court, 195 Cal.Rptr. 484, 491 (Cal.App. 2 Dist. 1983) (Physicians who
disconnected life support from patient in persistent vegetative state were charged with murder.
Appellate court unanimously issued writ of prohibition that prevented criminal prosecution of
the physicians. Held no legal duty to continue life support when it would be futile.).

*  Bartling v. Superior Court, 209 Cal Rptr. 220, 225-226 (Cal.App. 2 Dist. 1984) (Holding that
conscious patient has legal right to order physicians to disconnect patient’s ventilator, even
though that would hasten the patient’s death. “This is not a case, however, where real parties
would have brought about Mr. Bartling's death by unnatural means by disconnecting the
ventilator. Rather, they would merely have hastened his inevitable death by natural causes.”)
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*  Matter of Conroy, 486 A.2d 1209, 1224, 1226 (N.J. 1985) (At 1224: “In any event, declining
life-sustaining medical treatment may not properly be viewed as an attempt to commit suicide.
Refusing medical intervention merely allows the disease to take its natural course; if death
were eventually to occur, it would be the result, primarily, of the underlying disease, and not
the result of a self-inflicted injury.” At 1226: “... rejecting her artificial means of feeding
would not constitute attempted suicide, as the decision would probably be based on a wish to
be free of medical intervention rather than a specific intent to die, and her death would result, if
at all, from her underlying medical condition, which included her inability to swallow.”).

*  Brophyv. New England Sinai Hosp., Inc., 497 N.E.2d 626, 638 (Mass. 1986) (citing
Saikewicz, Colyer, Bartling, Conroy, and Bouvia.)

*  Matter of Peter by Johanning, 529 A.2d 419, 428 (N.J. 1987) (“We specifically reject the
Ombudsman's distinction that the withdrawal of artificial feeding directly causes death while
the withdrawal of other forms of life-support only indirectly causes death. Just as a patient
does not die because of the withdrawal of a kidney dialysis machine, but because his
underlying disease has destroyed the proper functioning of his kidney, so Hilda Peter will not
die from the withdrawal of the nasogastric tube, but because of her underlying medical
problem, i.e., an inability to swallow. Withdrawal of the nasogastric tube, like discontinuance
of other kinds of artificial treatment, merely acquiesces in the natural cessation of a critical
bodily function. The cessation is the cause of death, not the acquiescence. See N. Cantor,
Legal Frontiers of Death and Dying 38-45 (1987).”).

* Inre Gardner, 534 A.2d 947, 955-956 (Me. 1987) (“Yet this coupling of his treatment
decision and his ultimate death should not mask the obvious point that the cause of his death
will be not his refusal of care but rather his accident and his resulting medical condition,
including his inability to ingest food and water. .... His decision not to receive [artificial
feeding], far from constituting suicide, is a choice to allow to take its course the natural dying
process set in motion by his physiological inability to chew or swallow.”).

*  McConnell v. Beverly Enterprises-Connecticut, 553 A.2d 596, 605-606 (Conn. 1989) (“...
we agree with the majority of jurisdictions that have addressed this issue in holding that the
removal of a gastrostomy tube is not the ‘death producing agent,” set in motion with the intent
of causing her own death. In exercising her right of self-determination, Mrs. McConnell
merely seeks to be free of extraordinary mechanical devices and to allow nature to take its
course. Thus, death will be by natural causes underlying the disease, not by self-inflicted
injury. [citing ten cases]”).

*  Deelv. Syracuse Veterans Admin. Medical Center, 729 F.Supp. 231, 234 (N.D.N.Y. 1990)
(“The cause of Mr. Deel's death, if it were to occur upon removal of artificial respiration,
would be the natural underlying disease, not a self-inflicted injury.”).

*  In re Guardianship of Browning, 568 So0.2d 4, 14 (Fla. 1990) (“... the discontinuation of life
support ‘in fact will merely result in [her] death, if at all, from natural causes.” Satz,
362 So.2d at 162.”).

*  Vaccov. Quill, 521 U.S. 793, 801 (1997) (*... when a patient refuses life-sustaining medical
treatment, he dies from an underlying fatal disease or pathology; but if a patient ingests lethal
medication prescribed by a physician, he is killed by that medication.”).
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advance directives

Since about 1980, it is common for affluent older adults in the USA, as part of estate

planning, to have a “living will” and/or a durable power of attorney for health care that explicitly
states their wishes. If the patient has a durable power of attorney for health care, then that legal
document nominates a person to make decisions on behalf of the unconscious patient.
A living will and a durable power of attorney for health care are intended to avoid litigation? seen
in some of the cases discussed in this essay. Unfortunately, these documents have been popular
only with affluent older people, so we can expect that many people in persistent vegetative states
will not have these documents.

Beginning in 1990, a federal statute requires that hospitals, nursing facilities, home health
agencies, and hospices that are paid by either Medicare or Medicaid give all adult patients written
information about their right to “refuse medical or surgical treatment and the right to formulate
advance directives”. 42 U.S.C. § 1395cc(f). In 1997, another federal statute clarified that there was
no right to either assisted suicide, euthanasia, or mercy killing. 42 U.S.C. § 14406.

physician-assisted suicide

A related, but distinctly different, set of legal issues arise when a mentally competent adult
patient wishes to have a physician end the patient’s life, perhaps as the result of a painful terminal
illness, chronic neurological disease, or some other condition that produces an unacceptable quality
of life for that individual patient. While it is legal in most states for an individual to commit
suicide, the law in most of the USA is clear that it is illegal for anyone, including a physician, to
assist a suicide. See my separate essay at http://www.rbs2.com/pas.pdf .

Physician-assisted suicide is the modern legal nomenclature in the USA for what is generally
known as active euthanasia.

7 Such litigation is agonizing for family and friends of a patient. Such litigation can delay the
end-of-life decision by several years, nine years in the case of Terri Schiavo. And despite all of the
money spent on legal fees, after the litigation is finished, there is still not a consensus that the judicial
order did the right thing, according to the wishes of the patient.
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Quinlan

*  Matter of Quinlan, 348 A.2d 801 (N.J.Super.Ch. 10 Nov 1975),
modified and remanded, 355 A.2d 647 (N.J. 31 Mar 1976),
cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922 (1 Nov 1976).

Quinlan, 348 A.2d 801 (N.J.Super.Ch. 1975), is the first case in the Westlaw database to mention
the phrase “persistent vegetative state”.8 Although some points of law in this case have been
subsequently modified in later cases, the Quinlan case is of great historical importance and is still
cited by courts.

medical facts

The trial court summarized the facts:

On the night of April 15, 1975 friends of Karen summoned the local police and
emergency rescue squad, and she was taken to Newton Memorial Hospital. The precise
events leading up to her admission to Newton Memorial Hospital are unclear. She apparently
ceased breathing for at least two 15-minute periods. Mouth-to-mouth resuscitation was
applied by her friends the first time and by a police respirator the second time. The exact
amount of time she was without spontaneous respiration is unknown.

Upon her admission to Newton Memorial urine and blood tests were administered which
indicated the presence of quinine, aspirin, barbiturates in normal range and traces of valium
and librium. The drugs found present were indicated by Dr. Robert Morse, the neurologist in
charge of her care at St. Clare's, to be in the therapeutic range, and the quinine consistent with
mixing in drinks like soda water.

The cause of the unconsciousness and periodic cessations of respiration is undetermined.
The interruption in respiration apparently caused anoxia — insufficient supply of oxygen in
the blood — resulting in her present condition.

Hospital records at the time of admission reflected Karen's vital signs to be normal, a
temperature of 100, pupils unreactive, unresponsivity to deep pain, legs rigid and curled up,
with decorticate brain activity. Her blood oxygen level was low at the time. She was placed
upon a respirator at Newton Hospital.

At 10 p.m. on April 16, 1975 Dr. Morse examined Karen at the request of her then
attending physician. He found her in a state of coma, with evidence of decortication indicating
altered level of consciousness. She required the respirator for assistance. She did not trigger
the respirator, which means that she did not breathe spontaneously nor independently of it at
any time during the examination. Due to her decorticate posturing, no reflexes could be
elicited.

In the decorticate posturing the upper arms are drawn into the side of the body.

The forearms are drawn in against the chest with the hands generally at right angles to the

8 The phrase “persistent vegetative state” first appeared in the medical literature in 1972.
Multi-Society Task Force on PVS, “Medical Aspects of the Persistent Vegetative State,”
330 New England Journal of Medicine 1499, 1499 (26 May 1994) (citing B. Jennett and F. Plum,
“Persistent Vegetative State After Brain Damage: a syndrome in search of a name,” 1 Lancet 734
(1972)).
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forearms, pointing towards the waist. The legs are drawn up against the body, knees are up,
feet are in near the buttocks and extended in a ballet-type pose.
Matter of Quinlan, 348 A.2d 801, 806-807 (N.J.Super.Ch. 1975).

Subsequent tests and examinations did not further the establishment of the precise
location and cause of Karen's comatose condition.

Dr. Morse testified concerning the treatment of Karen at St. Clare's. He averred she
receives oral feedings since intravenous feeding is insufficient to sustain her. She is fed a high
caloric nutrient called 'Vivenex,' which she receives through a small nasal gastro tube inserted
in her gastro-intestinal system. He asserts this is necessary to keep her 'viable." She has
apparently lost considerable weight, being described as emaciated by most of the examining
experts, who also indicate her weight condition to be good under the circumstances.

Matter of Quinlan, 348 A.2d 801, 808 (N.J.Super.Ch. 1975).

Dr. Javed indicated that efforts were made to wean or remove Karen from the respirator.
The hospital records support this. Dr. Javed testified that for weaning to be successful, the
patient must have a stable respiratory pattern. Karen was taken off the respirator for short
periods of time. Each time, her respiratory rate, rate of breathing, went up and the volume of
air intake would decrease. He indicated her breathing rate would more than double in intensity
while her 'tidal volume' or air intake would drop 50%. The longest period of time she was off
the respirator was one-half hour. He further indicated that during removal from the respirator
her pO, dropped. He stated that the respiratory problem is secondary to the neurological
problem, and without improvement in the latter she cannot be removed from the respirator
since she would be unable to maintain her vital processes without its assistance.

Dr. Morse's hospital notes indicate there is no neurological improvement from the time
of her admission to St. Clare's to date. He testified that Karen changed from a sleeping
comatose condition to a sleep-awake type comatose condition but described this as normal in
comatose patients and not any indication of improvement. During the awake cycle she is still
unconscious.

Matter of Quinlan, 348 A.2d 801, 809 (N.J.Super.Ch. 1975).

Dr. Morse, in reflecting on the prognosis, notes Karen's absence of awareness of
anything or anyone around her. In response to a direct question he noted she is not suffering
from locked-in syndrome in which a patient is conscious but so totally paralyzed that
communications can be made only through a complex system of eye or eyelid movements.

Dr. Morse states Karen Quinlan will not return to a level of cognitive function (I.e., that
she will be able to say 'Mr. Coburn I'm glad you are my guardian.) What level or plateau she
will reach is unknown. He does not know of any course of treatment that can be given and
cannot see how her condition can be reversed, but is unwilling to say she is in an irreversible
state or condition. He indicated there is a possibility of recovery but that level is unknown,
particularly due to the absence of pre-hospital history.

Karen Ann Quinlan was examined by several experts for the various parties. All were
neurologists with extensive experience and backgrounds. Some had done research in the area
of brain injury, conscious and comatose behavior. The qualifications of all were admitted.

On October 2, 1975 Dr. Stuart Cook, Dr. Eugene Loesser and Dr. Fred Plum, in the
presence of Doctors Morse, Javed and others, examined Karen. Each reviewed the medical
and hospital records and talked with the attending physicians. The examination consisted in
part of Karen's removal from the respirator for a 3- minute and 45-second interval and an
EEG.
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Their testimonies did not vary significantly. Some gave in greater detail than others. A
general synopsis of their testimonies indicates they found Karen comatose, emaciated and in a
posture of extreme flexion and rigidity of the arms, legs and related muscles which could not
be overcome, with her joints severely rigid and deformed. During the examination she went
through awake and sleep periods but mostly awake. The eyes moved spontaneously. She
made stereotyped cries and sounds and her mouth opened wide when she did so. Cries were
evoked when there was noxious stimulation. She reflexed to noxious stimuli. Her pupils
reacted to light and her retinas were normal. Her reflex activity, deep tendon reflexes and
plantar stimulation of soles of her feet could not be elicited because of the severe flexion
contractures. She triggered the respirator during the entire examination except for the interval
of removal. When she was removed from the respirator, with an oxygen catheter inserted
through the tracheostomy, she breathed spontaneously and her blood gases were in a normal
range. Her EEG showed normal electrical activity for a sedated person. (She was sedated for
the EEG). She does not have the locked-in syndrome.

All agree she is in a persistent vegetative state. She is described as having irreversible
brain damage; no cognitive or cerebral functioning; chances for useful sapient life or return of
discriminative functioning are remote. The absence of knowledge on the events precipitating
the condition, and the fact that other patients have been comatose for longer periods of time
and recovered to function as a human, made Dr. Cook qualify his statement as to the return to
discriminative functioning. All agree she is not brain-dead by present-known medical criteria
and that her continued existence away from the respirator is a determination for a pulmonary
internist.

Matter of Quinlan, 348 A.2d 801, 811-812 (N.J.Super.Ch. 1975).

In March 1976, the New Jersey Supreme Court wrote:

Karen remains in the intensive care unit at Saint Clare's Hospital, receiving 24-hour care
by a team of four nurses characterized, as was the medical attention, as 'excellent." She is
nourished by feeding by way of a nasal-gastro tube and is routinely examined for infection,
which under these circumstances is a serious life threat. The result is that her condition is
considered remarkable under the unhappy circumstances involved.

Karen is described as emaciated, having suffered a weight loss of at least 40 pounds, and
undergoing a continuing deteriorative process. Her posture is described as fetal-like and
grotesque; there is extreme flexion-rigidity of the arms, legs and related muscles and her joints
are severely rigid and deformed.

From all of this evidence, and including the whole testimonial record, several basic
findings in the physical area are mandated. Severe brain and associated damage, albeit of
uncertain etiology, has left Karen in a chronic and persistent vegetative state. No form of
treatment which can cure or improve that condition is known or available. As nearly as may
be determined, considering the guarded area of remote uncertainties characteristic of most
medical science predictions, she can never be restored to cognitive or sapient life. Even with
regard to the vegetative level and improvement therein (if such it may be called) the prognosis
is extremely poor and the extent unknown if it should in fact occur.

She is debilitated and moribund and although fairly stable at the time of argument before
us (no new information having been filed in the meanwhile in expansion of the record), no
physician risked the opinion that she could live more than a year and indeed she may die
much earlier. Excellent medical and nursing care so far has been able to ward off the constant
threat of infection, to which she is peculiarly susceptible because of the respirator, the tracheal
tube and other incidents of care in her vulnerable condition. Her life accordingly is sustained
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by the respirator and tubal feeding, and removal from the respirator would cause her death
soon, although the time cannot be stated with more precision.
Matter of Quinlan, 355 A.2d 647, 655-656 (N.J. 1976).

trial court

Karen was injured on 15 April 1975. Just 107 days later, on 31 July 1975, the parents formally
asked Dr. Morse to discontinue the ventilator. However, Dr. Morse refused, because “medical
tradition” required continuing life support. Karen’s father then filed litigation in New Jersey
Chancery Court seeking to be appointed guardian of Karen and seeking declaratory judgment that
he could order her ventilator discontinued. Other parties (e.g., Karen’s physicians, hospital, and
the County prosecutor?, and Karen’s guardian ad litem) were added to this case. All of these other
parties disagreed with the discontinuation of ventilation advocated by Karen’s parents.

The decision to request removal of their daughter from the respirator, understandably
came tortuously, arduously to the Quinlans. At the outset they authorized Dr. Morse to do
everything he could to keep her alive, believing she would recover. They participated in a
constant vigil over her with other family members. They were in constant contact with the
doctors, particularly Dr. Morse, receiving day-by-day reports concerning her prognosis
which, as time passed, became more and more pessimistic and more and more discouraging
to them.

Mrs. Quinlan and the children were the first to conclude Karen should be removed from
the respirator. Mrs. Quinlan, working at the local parish church, had ongoing talks with
Father Trapasso, who supported her conclusion and indicated that it was a permissible practice
within the tenets of Roman Catholic teachings.

Mr. Quinlan was slower in making his decision. His hope for recovery continued despite
the disheartening medical reports. Neither his wife nor Father Trapasso made any attempt to
influence him. A conflict existed between letting her natural body function control her life and
the hope for recovery. Precisely when he came to a decision is not clear. By his testimony he
indicated early September, but he signed a release to the hospital dated July 31, 1975, hereafter
referred to, which makes it reasonably inferrable that the decision was made in July. Once
having made the decision, he sought Father Trapasso's encouragement, which he received.

Matter of Quinlan, 348 A.2d 801, 812-813 (N.J.Super.Ch. 1975).

The judicial opinion then quotes a statement by Pope Pius XII on 24 Nov 1957 that the declaration
of death “cannot be deduced from any religious and moral principle” but Catholics believe that
“human life continues for as long as its vital functions — distinguished from the simple life of
organs — manifest themselves spontaneously or even with the help of artificial processes.”

Father Trapasso acknowledges it is not a sinful act under the church teachings or the
Papal Allocutio to either continue extraordinary treatment or discontinue it. It is

9 “... the Prosecutor of Morris County (he being charged with responsibility for enforcement of
the criminal law), to enjoin him from interfering with, or projecting a criminal prosecution which
otherwise might ensue in the event of, cessation of life in Karen resulting from the exercise of such
extraordinary authorization were it to be granted to the guardian.” 355 A.2d. at 651 (N.J. 1976).



www.rbs2.com/rtd.pdf 30 May 2005 Page 15 of 154

acknowledged to be a matter left optional to a Roman Catholic believer. Mr. Quinlan indicates
that had Roman Catholic traditions and morals considered it a sin, he would not be seeking
termination of the respiratorial support. Mr. Quinlan avers Karen's natural bodily functions
should be allowed to operate free of the respirator. He states that then, if it is God's will to
take her, she can go on to life after death, and that is a belief of Roman Catholics. He asserts
he does not believe or support the concept of euthanasia.

Once having made the determination, the Quinlans approached hospital officials to
effectuate their decision. Father Paschal Caccavalle, chaplain of St. Clare's, at a meeting
between hospital representatives and the Quinlans, read the Papal Allocutio of November
1957.

The Quinlans on July 31, 1975 signed the following:

We authorize and direct Doctor Morse to discontinue all extraordinary
measures, including the use of a respirator for our daughter Karen Quinlan.

We acknowledge that the above named physician has thoroughly discussed
the above with us and that the consequences have been fully explained to us.
Therefore, we hereby RELEASE from any and all liability the above named
physician, associates and assistants of his choice, Saint Clare's Hospital and its
agents and employees.

The Quinlans, upon signing the release, considered the matter decided. Dr. Morse,
however, felt he could not and would not agree to the cessation of the respirator assistance.

He testified — characterizing the issue of extraordinary treatment and the termination of it as
something brought up suddenly in July — that he advised the Quinlans prior to the time of the
release that he wanted to check into the matter further before giving his approval. After
checking on other medical case histories he concluded that to terminate the respirator would be
a substantial deviation from medical tradition, that it involved ascertaining 'quality of life," and
that he would not do so.

Karen Quinlan is quoted as saying she never wanted to be kept alive by extraordinary
means. The statements attributed to her by her mother, sister and a friend are indicated to
have been made essentially in relation to instances where close friends or relatives were
terminally ill. In one instance an aunt, in great pain, was terminally ill from cancer. In another
instance the father of a girl friend was dying under like circumstances. In a third circumstance
a close family friend was dying of a brain tumor. Mrs. Quinlan testified that her daughter was
very full of life, that she loved life and did not want to be kept alive in any way she would not
enjoy life to the fullest.

Matter of Quinlan, 348 A.2d 801, 813-814 (N.J.Super.Ch. 1975).

Note that the first mention of what Karen would have wanted occurs about halfway through a long
judicial opinion, and after the judge’s recitation of what her parents wanted. Modern law would
make Karen’s wishes paramount.

After a long discussion, the trial judge found Dr. Morse’s refusal to disconnect the ventilator was
more persuasive than Karen’s expressed desire not to be kept alive by artificial means. Further,
the trial judge found that removing her from the ventilator would be homicide, if it caused her
death.

None of the doctors testified there was no hope. The hope for recovery is remote but
no doctor talks in the absolute. Certainly he cannot and still be credible, in light of the
advancements medical science has known and the inexactitudes of medical science.
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There is a duty to continue the life-assisting apparatus, if, within the treating physician's
opinion, it should be done. Here Dr. Morse has refused to concur in the removal of Karen
from the respirator. It is his considered position that medical tradition does not justify that act.
There is no mention, in the doctor's refusal, of concern over criminal liability, and the court
concludes that such is not the basis for his determination. It is significant that Dr. Morse, a
man who demonstrated strong empathy and compassion, a man who has directed care that
impressed all the experts, is unwilling to direct Karen's removal from the respirator.

The assertion that Karen would elect, if competent, to terminate the respirator requires
careful examination.

She made these statements at the age of 20. In the words of her mother, she was full of
life. She made them under circumstances where another person was suffering, suffering in at
least one instance from severe pain. While perhaps it is not too significant, there is no
evidence she is now in pain. Dr. Morse describes her reacting no noxious stimuli — pain —
as reflex but not indicative that she is sensing the pain as a functioning human being does.
The reaction is described as stereotyped, and her reflexes show no adjustment that would
indicate she mentally experiences pain.

The conversations with her mother and friends were theoretical ones. She was not
personally involved. They were not made under the solemn and sobering fact that death is a
distinct choice. See In re Estate of Brooks, 32 111.2d 361, 205 N.E.2d 435 (1965). Karen
Quinlan, while she was in complete control of her mental faculties to reason out the staggering
magnitude of the decision not to be 'kept alive,' did not make a decision. This is not the
situation of a 'living will' which is based upon a concept of informed consent. [omitted
footnote to 1975 law review article on living wills]

While the repetition of the conversations indicates an awareness of the problems of
terminal illness, the elements involved — the vigor of youth that espouses the theoretical good
and righteousness, the absence of being presented the question as it applied to her — are not
persuasive to establish a probative weight sufficient to persuade this court that Karen Quinlan
would elect her own removal from the respirator.

The breadth of the power to act and protect Karen's interests is, I conclude, controlled by
a judicial conscience and morality which dictate that the determination whether or not Karen
Ann Quinlan be removed from the respirator is to be left to the treating physician. Itis a
medical decision, not a judicial one. I am satisfied that it may be concurred in by the parents
but not governed by them. This is so because there is always the dilemma of whether it is the
conscious being's relief or the unconscious being's welfare that governs the parental
motivation.

It is also noted the concept of the court's power over a person suffering under a disability
is to protect and aid the best interests. As pointed out, the Hart and Strunk cases!0 deal with
protection as it relates to the future life of the infants or incompetent. Here the authorization
sought, if granted, would result in Karen's death. The natural processes of her body are not
shown to be sufficiently strong to sustain her by themselves. The authorization, therefore,
would be to permit Karen Quinlan to die. This is not protection. It is not something in her
best interests, in a temporal sense, and it is in a temporal sense that I must operate whether
I believe in life after death or not. The single most important temporal quality Karen Ann
Quinlan has is life. This court will not authorize that life to be taken from her.

10 “The doctrine has been extended in other jurisdictions to the personal affairs of incompetents
and others suffering under disability. Strunk v. Strunk, 445 S.W.2d 145, 147-148 (Ky.Ct.App. 1969),
Hart v. Brown, 29 Conn.Super. 368, 289 A.2d 386 (Super.Ct. 1972).”
Matter of Quinlan, 348 A.2d. at 816.
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As previously indicated, equity follows the law. When positive statutory law exists, an
equity court cannot supersede or abrogate it. The common law concept of homicide, the
unlawful killing of one person by another, is reflected in our codified law. N.J.S.A.
2A:113-1,2 and 5. The intentional taking of another's life, regardless of motive, is sufficient
grounds for conviction. State v. Ehlers, 98 N.J.L. 236, 240--241, 119 A. 15 (E. & A. 1922);
see People v. Conley, 64 Cal.2d 310, 49 Cal.Rptr. 815, 411 P.2d 911 (Sup.Ct.1966).
Humanitarian motives cannot justify the taking of a human life. See State v. Ehlers, supra, 98
N.J.L. at 240--241, 119 A. 15. The fact that the victim is on the threshold of death or in
terminal condition is no defense to a homicide charge. State v. Mally, 139 Mont. 599, 366
P.2d 868, 873 (Sup.Ct. 1961).

New Jersey has adopted the principles of the common law against homicide. While
some of the aforecited decisions are from other jurisdictions, they are reflections of the
common law and therefore dispositive of the manner in which this State would treat like
circumstances. It is a reasonable construction that the law of this State would preclude the
removal of Karen Quinlan from the respirator. As such, a court of equity must follow the
positive statutory law; it cannot supersede it.[footnote omitted]

A significant amount of the legal presentation to the court has involved whether the act of
removing Karen from the respirator constitutes an affirmative act, or could be considered an
act of omission.[footnote omitted] An intricate discussion on semantics and form is not
required since the substance of the sought-for authorization would result in the taking of the
life of Karen Quinlan when the law of the State indicates that such an authorization would be a
homicide.

Matter of Quinlan, 348 A.2d 801, 818-820 (N.J.Super.Ch. 1975).

The trial judge then considered the U.S. Supreme Court cases on privacy, and decided that there
was no constitutionally protected right-to-die that Karen’s parents could assert on her behalf.

The 'right of privacy,' identified as such, was first recognized in Griswold v. Connecticut,
381 U.S. 479, 85 S.Ct. 1678, 19 L.Ed.2d 510 (1965). The source of this right has various
explanations. Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1972). Justice
Blackmun, writing for the court in Wade, indicated
The Constitution does not explicitly mention any right of privacy. * * * (T) he
Court has recognized that a right of personal privacy, or a guarantee of certain areas
or zones of privacy, does exist under the Constitution. In varying contexts, the
Court or individual Justices have, indeed, found at least the roots of that right in the
First Amendment * * *; in the Fourth and Fifth Amendments * * *; in the
penumbras of the Bill of Rights, * * *; in the Ninth Amendment * * *; or in the
concept of liberty guaranteed by the first section of the Fourteenth Amendment, * *
*. These decisions make it clear that only personal rights that can be deemed
‘fundamental' or 'implicit in the concept of ordered liberty,' * * * are included in this
guarantee of personal privacy.

(410 U.S. at 152, 93 S.Ct. at 726, 35 L.Ed.2d at 176; citations omitted)

Plaintiff suggests, citing Griswold in concert with Union Pacific Railway Co. v.
Botsford, 141 U.S. 250, 11 S.Ct. 1000, 35 L.Ed. 734 (1891), that the right of
self-determination and right of privacy are synonymous.[footnote omitted] He also suggests
the right is exercisable by a parent for his child.

It is not significant to this opinion whether the right of self-determination is within the
scope of the right of privacy. What is significant is the extent to which it is subject to a
compelling state interest, Roe v. Wade, supra, and whether the right can be exercised by the
parent for his child.
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The majority of cases dealing with the refusal of an individual to accept treatment which
created an exposure to death involved mature, competent adults. U.S. v. George, 239 F.Supp.
752 (D.Conn. 1965); In re Osborne, 294 A.2d 372 (D.C.Ct.App.1972); In re Brooks Estate,
supra; In re Yetter, 62 Pa.D. & C.R.2d 619 (C.P. 1973); John F. Kennedy Memorial Hospital
v. Heston, supra [279 A.2d 670 (N.J. 1971)] (the competency of the adult to make the
decision at the specific instance was questionable because of her condition of shock).!! None,
however, dealt with an incompetent adult, as here, totally unaware of the problem.

The disability places the court in a Parens patriae circumstance, significantly different
from the instance of a competent adult's effort to control his body. This is true in spite of the
prior statements of Karen Quinlan concerning dispensing with extraordinary care. For, as
indicated, the proofs do not meet a standard clear enough to have the probative weight
sufficient to convince the court that Karen Quinlan, in full command of the facts, would favor
death.

The judicial power to act in the incompetent's best interest in this instance selects
continued life, and to do so is not violative of a constitutional right.

The majority of the right-of-privacy cases, Roe v. Wade, supra (abortion); Eisenstadt v.
Baird, 405 U.S. 438, 92 S.Ct. 1029, 31 L.Ed.2d 349 (1972) (contraception); Griswold v.
Connecticut, supra (contraception); Stanley v. Georgia, 394 U.S. 557, 89 S.Ct. 1243, 22
L.Ed.2d 542 (1969) (possession of obscene films for own personal viewing, involved a claim
which asserted a Life practice for the individual involved.12 The compelling state interest
found lacking in Wade, Baird, Griswold and Stanley is appropriate here in the State's interest
in preservation of life and the extension of the court's protection to an incompetent. John F.
Kennedy Memorial Hospital v. Heston, supra.

The power of the parents to exercise the constitutional right is found lacking on several
grounds: First, the only cases where a parent has standing to pursue a constitutional right on
behalf of an infant are those involving continuing life styles. Wisconsin v. Yoder, infra; Pierce
v. Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070 (1925); Meyer v. Nebraska,
262 U.S. 390, 43 S.Ct. 625, 67 L.Ed. 1042 (1923). Second, the parents urged Dr. Morse to
do everything at the outset to save Karen's life. The parents now ask him to abandon his
conscience and allow her life to end. In Roe v. Wade, the court refused to hold that the right of
privacy included the unlimited right to body control. In a like manner, the right to privacy,
being urged through a parent, must be fettered when in conflict with a doctor's duty to provide
life-giving care.[footnote omitted]

There is no constitutional right to die that can be asserted by a parent for his incompetent
adult child.

Matter of Quinlan, 348 A.2d 801, 821-822 (N.J.Super.Ch. 1975).

11 Note that JFK Memorial Hospital v. Heston was overruled by Matter of Conroy, 486 A.2d
1209, 1224 (N.J. 1985).

12 Tt is not convincing to cite cases involving access to contraception or abortion to justify creating
a constitutional right to refuse medical treatment. In Cruzan, the first U.S. Supreme Court case to
consider the issue, the majority opinion did not establish such a constitutional right. However, five
justices of the U.S. Supreme Court did find such a constitutional right exists. See below at page 121.
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The trial judge then briefly considered two arguments that continue thirty years later to be made by
pro-life advocates: (1) discontinuing life support is a violation of a person’s First Amendment
right to free exercise of religion and (2) discontinuing life support is cruel and unusual punishment
under the Eighth Amendment. The trial judge tersely rejected both arguments: (1) “The temporal
world is what the Free Exercise Clause deals with not the hereafter.” and (2) “The Eighth
Amendment has no applicability to this civil action.” Matter of Quinlan, 348 A.2d at 822-824
(N.J.Super.Ch. 1975).

Finally, the trial court refused to appoint either of Karen’s parents as the guardian of her
person, because each of the parents had expressed a wish to discontinue the respirator. The court
continued the appointment of its guardian ad litem for Karen, then concluded:

The responsibility of the guardian over the person of the incompetent is to make the
decisions, in this instance, that relate to her welfare, insofar as those decisions are within the
person's control. I have ruled that it is a medical decision whether or not Karen should be
removed from the respirator. Just as that decision is a medical one, the continued care and
treatment of Karen is a medical one. There will be, however, from time to time medical
decisions relating to further treatment that will require a guardian's counsel, advice and
concurrence. This is reflected by the testimony of Dr. Morse.

Matter of Quinlan, 348 A.2d 801, 824 (N.J.Super.Ch. 1975).

New Jersey Supreme Court

The father of Karen Quinlan appealed and the New Jersey Supreme Court took the case directly,
without passing through the lower-level appellate court. Chief Justice Hughes wrote the opinion.
In the review of the history of the case, the New Jersey Supreme Court wrote:

After certification the Attorney General filed as of right (R. 2:3-4) a cross-appeal [FN3.1]
challenging the action of the trial court in admitting evidence of prior statements made by
Karen while competent as to her distaste for continuance of life by extraordinary medical
procedures, under circumstances not unlike those of the present case. These quoted
statements were made in the context of several conversations with regard to others terminally
ill and being subject to like heroic measures. The statements were advanced as evidence of
what she would want done in such a contingency as now exists. She was said to have firmly
evinced her wish, in like circumstances, not to have her life prolonged by the otherwise futile
use of extraordinary means. Because we agree with the conception of the trial court that such
statements, since they were remote and impersonal, lacked significant probative weight, it is
not of consequence to our opinion that we decide whether or not they were admissible
hearsay.!3

13- Later, the New Jersey Supreme Court found they were admissible. Matter of Conroy,
486 A.2d 1209, 1230, n. 6 (N.J. 1985) (“None of these forms of evidence need be excluded as hearsay
from a court proceeding, if there be one, since oral and written expressions of a person's reactions or
desires fit within the ‘existing state of mind’ exception to the hearsay rule.”). Also see page 57 below.
Further, Matter of Conroy, 486 A.2d 1209, 1230 (N.J. 1985) (“... we now believe that we were in error
in Quinlan, ... 355 A.2d 647,[ 653, 664 (NJ 1976)] to disregard evidence of statements that Ms.
Quinlan made to friends concerning artificial prolongation of the lives of others who were terminally
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FN3.1. This cross-appeal was later informally withdrawn but in view of the importance of the
matter we nevertheless deal with it.

Matter of Quinlan, 355 A.2d 647, 653 (N.J. 1976).

The New Jersey Supreme Court noted that the Quinlan family, including Karen, were devout
Catholics. The Court quoted from the amicus curiae brief submitted by the “New Jersey Catholic
Conference, essentially the spokesman for the various Catholic bishops of New Jersey”.

So it was that the Bishop Casey statement validated the decision of Joseph Quinlan:
Competent medical testimony has established that Karen Ann Quinlan has no reasonable
hope of recovery from her comatose state by the use of any available medical procedures.
The continuance of mechanical (cardiorespiratory) supportive measures to sustain
continuation of her body functions and her life constitute extraordinary means of
treatment. Therefore, the decision of Joseph * * * Quinlan to request the discontinuance
of this treatment is, according to the teachings of the Catholic Church, a morally correct
decision. (Emphasis in original)

Matter of Quinlan, 355 A.2d 647, 658-659 (N.J. 1976).

The New Jersey Supreme Court then presented the three issues before the Court.

It is from this factual base that the Court confronts and responds to three basic issues:

1. Was the trial court correct in denying the specific relief requested by plaintiff, Le.,
authorization for termination of the life-supporting apparatus, on the case presented
to him? Our determination on that question is in the affirmative.

2. Was the court correct in withholding letters of guardianship from the plaintiff and
appointing in his stead a stranger? On that issue our determination is in the
negative.

3. Should this Court, in the light of the foregoing conclusions, grant declaratory relief
to the plaintiff? On that question our Court's determination is in the affirmative.

This brings us to a consideration of the constitutional and legal issues underlying the
foregoing determinations.
Matter of Quinlan, 355 A.2d 647, 660 (N.J. 1976).

The New Jersey Supreme Court held that the father had standing to raise the issues.

The father of Karen Quinlan is certainly no stranger to the present controversy.
His interests are real and adverse and he raises questions of surpassing importance.
Manifestly, he has standing to assert his daughter's constitutional rights, she being
incompetent to do so.
Matter of Quinlan, 355 A.2d 647, 661 (N.J. 1976).

The New Jersey Supreme Court affirmed the trial court’s holding that religious freedom under the
First Amendment was not implicated in this case.

We think ... that, ranged against the State's interest in the preservation of life, the
impingement of religious belief, much less religious 'neutrality' as here, does not reflect a
constitutional question, in the circumstances at least of the case presently before the Court.

ill. .... Such evidence is certainly relevant to shed light on whether the patient would have consented to
the treatment if competent to make the decision.”).
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Moreover, like the trial court, we do not recognize an independent parental right of religious
freedom to support the relief requested.
Matter of Quinlan, 355 A.2d 647, 661-662 (N.J. 1976).

The New Jersey Supreme Court affirmed the trial court’s holding that the Constitutional
prohibition against “cruel and unusual punishment” was not applicable to this case.

Similarly inapplicable to the case before us is the Constitution's Eighth Amendment
protection against cruel and unusual punishment which, as held by the trial court, is not
relevant to situations other than the imposition of penal sanctions. .... A deprivation,
forfeiture or penalty arising out of a civil proceeding or otherwise cannot be 'cruel and unusual
punishment' within the meaning of the constitutional clause.

Matter of Quinlan, 355 A.2d 647, 662 and n. 6 (N.J. 1976).

The New Jersey Supreme Court then focused on the Constitutional right of privacy.

III. The Right of Privacy

It is the issue of the constitutional right of privacy that has given us most concern, in the
exceptional circumstances of this case. Here a loving parent, Qua parent and raising the rights
of his incompetent and profoundly damaged daughter, probably irreversibly doomed to no
more than a biologically vegetative remnant of life, is before the court. He seeks authorization
to abandon specialized technological procedures which can only maintain for a time a body
having no potential for resumption or continuance of other than a 'vegetative' existence.

We have no doubt, in these unhappy circumstances, that if Karen were herself
miraculously lucid for an interval (not altering the existing prognosis of the condition to which
she would soon return) and perceptive of her irreversible condition, she could effectively
decide upon discontinuance of the life-support apparatus, even if it meant the prospect of
natural death. To this extent we may distinguish Hesfon, supra, which concerned a severely
injured young woman (Delores Heston), whose life depended on surgery and blood
transfusion; and who was in such extreme shock that she was unable to express an informed
choice (although the Court apparently considered the case as if the patient's own religious
decision to resist transfusion were at stake), but most importantly a patient apparently salvable
to long life and vibrant health; — a situation not at all like the present case.

We have no hesitancy in deciding, in the instant diametrically opposite case, that no
external compelling interest of the State could compel Karen to endure the unendurable, only
to vegetate a few measurable months with no realistic possibility of returning to any
semblance of cognitive or sapient life. We perceive no thread of logic distinguishing between
such a choice on Karen's part and a similar choice which, under the evidence in this case,
could be made by a competent patient terminally ill, riddled by cancer and suffering great pain;
such a patient would not be resuscitated or put on a respirator in the example described by
Dr. Korein, and a fortiori would not be kept against his will on a respirator.

Although the Constitution does not explicitly mention a right of privacy, Supreme Court
decisions have recognized that a right of personal privacy exists and that certain areas of
privacy are guaranteed under the Constitution. Eisenstadt v. Baird, 405 U.S. 438, 92 S.Ct.
1029, 31 L.Ed.2d 349 (1972); Stanley v. Georgia, 394 U.S. 557, 89 S.Ct. 1243, 22 L.Ed.2d
542 (1969). The Court has interdicted judicial intrusion into many aspects of personal
decision, sometimes basing this restraint upon the conception of a limitation of judicial interest
and responsibility, such as with regard to contraception and its relationship to family life and
decision. Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965).



www.rbs2.com/rtd.pdf 30 May 2005 Page 22 of 154

The Court in Griswold found the unwritten constitutional right of privacy to exist in the
penumbra of specific guarantees of the Bill of Rights 'formed by emanations from those
guarantees that help give them life and substance.' 381 U.S. at 484, 85 S.Ct. at 1681,

14 L.Ed.2d at 514. Presumably this right is broad enough to encompass a patient's decision to
decline medical treatment under certain circumstances, in much the same way as it is broad
enough to encompass a woman's decision to terminate pregnancy under certain conditions.
Roe v. Wade, 410 U.S. 113, 153, 93 S.Ct. 705, 727, 35 L.Ed.2d 147, 177 (1973).

Nor is such right of privacy forgotten in the New Jersey Constitution. N.J.Const.
(1947), Art. 1, par. 1.

The claimed interests of the State in this case are essentially the preservation and sanctity
of human life and defense of the right of the physician to administer medical treatment
according to his best judgment. In this case the doctors say that removing Karen from the
respirator will conflict with their professional judgment. The plaintiff answers that Karen's
present treatment serves only a maintenance function; that the respirator cannot cure or
improve her condition but at best can only prolong her inevitable slow deterioration and death;
and that the interests of the patient, as seen by her surrogate, the guardian, must be evaluated
by the court as predominant, even in the face of an opinion Contra by the present attending
physicians. Plaintiff's distinction is significant. The nature of Karen's care and the realistic
chances of her recovery are quite unlike those of the patients discussed in many of the cases
where treatments were ordered. In many of those cases the medical procedure required
(usually a transfusion) constituted a minimal bodily invasion and the chances of recovery and
return to functioning life were very good. We think that the State's interest Contra weakens
and the individual's right to privacy grows as the degree of bodily invasion increases and the
prognosis dims. Ultimately there comes a point at which the individual's rights overcome the
State interest. It is for that reason that we believe Karen's choice, if she were competent to
make it, would be vindicated by the law. Her prognosis is extremely poor, — she will never
resume cognitive life. And the bodily invasion is very great, — she requires 24 hour intensive
nursing care, antibiotics, the assistance of a respirator, a catheter and feeding tube.

Our affirmation of Karen's independent right of choice, however, would ordinarily be
based upon her competency to assert it. The sad truth, however, is that she is grossly
incompetent and we cannot discern her supposed choice based on the testimony of her
previous conversations with friends, where such testimony is without sufficient probative
weight.14 137 N.J.Super. at 260, 348 A.2d 801. Nevertheless we have concluded that
Karen's right of privacy may be asserted on her behalf by her guardian under the peculiar
circumstances here present.

If a putative decision by Karen to permit this non-cognitive, vegetative existence to
terminate by natural forces is regarded as a valuable incident of her right of privacy, as we
believe it to be, then it should not be discarded solely on the basis that her condition prevents
her conscious exercise of the choice. The only practical way to prevent destruction of the right
is to permit the guardian and family of Karen to render their best judgment, subject to the
qualifications hereinafter stated, as to whether she would exercise it in these circumstances.

If their conclusion is in the affirmative this decision should be accepted by a society the
overwhelming majority of whose members would, we think, in similar circumstances,
exercise such a choice in the same way for themselves or for those closest to them. It is for

14 Matter of Conroy, 486 A.2d 1209, 1230 (N.J. 1985) (*“... we now believe that we were in error in
Quinlan, ... 355 A.2d 647,[ 653, 664 (NJ 1976)] to disregard evidence of statements that Ms. Quinlan
made to friends concerning artificial prolongation of the lives of others who were terminally ill. ....
Such evidence is certainly relevant to shed light on whether the patient would have consented to the
treatment if competent to make the decision.”).
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this reason that we determine that Karen's right of privacy may be asserted in her behalf, in
this respect, by her guardian and family under the particular circumstances presented by this
record.

Regarding Mr. Quinlan's right of privacy, we agree with Judge Muir's conclusion that
there is no parental constitutional right that would entitle him to a grant of relief In propria
persona. Id. at 266, 348 A.2d 801. Insofar as a parental right of privacy has been recognized,
it has been in the context of determining the rearing of infants and, as Judge Muir put it,
involved 'continuing life styles.' [citations omitted] Karen Quinlan is a 22 year old adult.

Her right of privacy in respect of the matter before the Court is to be vindicated by Mr.
Quinlan as guardian, as hereinabove determined.
IV. The Medical Factor

Having declared the substantive legal basis upon which plaintiff's rights as representative
of Karen must be deemed predicated, we face and respond to the assertion on behalf of
defendants that our premise unwarrantably offends prevailing medical standards. We thus
turn to consideration of the medical decision supporting the determination made below,
conscious of the paucity of pre-existing legislative and judicial guidance as to the rights and
liabilities therein involved.

A significant problem in any discussion of sensitive medical-legal issues is the marked,
perhaps unconscious, tendency of many to distort what the law is, in pursuit of an exposition
of what they would like the law to be. Nowhere is this barrier to the intelligent resolution of
legal controversies more obstructive than in the debate over patient rights at the end of life.
Judicial refusals to order lifesaving treatment in the face of contrary claims of bodily self-
determination or free religious exercise are too often cited in support of a preconceived right
to die,' even though the patients, wanting to live, have claimed no such right. Conversely, the
assertion of a religious or other objection to lifesaving treatment is at times condemned as
attempted suicide, even though suicide means something quite different in the law. (Byrn,
'‘Compulsory Lifesaving Treatment For The Competent Adult,' 44 Fordham L.Rev. 1 (1975)).

Perhaps the confusion there adverted to stems from mention by some courts of statutory
or common law condemnation of suicide as demonstrating the state's interest in the
preservation of life. We would see, however, a real distinction between the self-infliction of
deadly harm and a self-determination against artificial life support or radical surgery, for
instance, in the face of irreversible, painful and certain imminent death. The contrasting
situations mentioned are analogous to those continually faced by the medical profession.
When does the institution of life-sustaining procedures, ordinarily mandatory, become the
subject of medical discretion in the context of administration to persons In extremis? And
when does the withdrawal of such procedures, from such persons already supported by them,
come within the orbit of medical discretion? When does a determination as to either of the
foregoing contingencies court the hazard of civil or criminal liability on the part of the
physician or institution involved?

The existence and nature of the medical dilemma need hardly be discussed at length,
portrayed as it as in the present case and complicated as it has recently come to be in view of
the dramatic advance of medical technology. The dilemma is there, it is real, it is constantly
resolved in accepted medical practice without attention in the courts, it pervades the issues in
the very case we here examine. The branch of the dilemma involving the doctor's
responsibility and the relationship of the court's duty was thus conceived by Judge Muir:

Doctors * * * to treat a patient, must deal with medical tradition and past case histories.

They must be guided by what they do know. The extent of their training, their

experience, consultation with other physicians, must guide their decision-making

processes in providing care to their patient. The nature, extent and duration of care by
societal standards is the responsibility of a physician. The morality and conscience of our
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society places this responsibility in the hands of the physician. What justification is there

to remove it from the control of the medical profession and place it in the hands of the

courts?
(137 N.J.Super. at 259, 348 A.2d at 818).

Such notions as to the distribution of responsibility, heretofore generally entertained,
should however neither impede this Court in deciding matters clearly justiciable nor preclude a
re-examination by the Court as to underlying human values and rights. Determinations as to
these must, in the ultimate, be responsive not only to the concepts of medicine but also to the
common moral judgment of the community at large. In the latter respect the Court has a
nondelegable judicial responsibility.

Put in another way, the law, equity and justice must not themselves quail and be helpless
in the face of modern technological marvels presenting questions hitherto unthought of.
Where a Karen Quinlan, or a parent, or a doctor, or a hospital, or a State seeks the process and
response of a court, it must answer with its most informed conception of justice in the
previously unexplored circumstances presented to it. That is its obligation and we are here
fulfilling it, for the actors and those having an interest in the matter should not go without
remedy.

Courts in the exercise of their Parens patriae responsibility to protect those under
disability have sometimes implemented medical decisions and authorized their carrying out
under the doctrine of 'substituted judgment.' Hart v. Brown, 29 Conn.Sup. 368, 289 A.2d
386, 387-88 (Super.Ct. 1972); Strunk v. Strunk, 445 S.W.2d 145, 147-48 (Ky. 1969). ....

Matter of Quinlan, 355 A.2d 647, 662-666 (N.J. 1976).

The New Jersey Supreme Court then began to resolve this case.

The medical obligation is related to standards and practice prevailing in the profession.
The physicians in charge of the case, as noted above, declined to withdraw the respirator. That
decision was consistent with the proofs below as to the then existing medical standards and
practices.

Under the law as it then stood, Judge Muir was correct in declining to authorize
withdrawal of the respirator.

However, in relation to the matter of the declaratory relief sought by plaintiff as
representative of Karen's interests, we are required to reevaluate the applicability of the
medical standards projected in the court below. The question is whether there is such internal
consistency and rationality in the application of such standards as should warrant their
constituting an ineluctable bar to the effectuation of substantive relief for plaintiff at the hands
of the court. We have concluded not.

In regard to the foregoing it is pertinent that we consider the impact on the standards both
of the civil and criminal law as to medical liability and the new technological means of
sustaining life irreversibly damaged.

The modern proliferation of substantial malpractice litigation and the less frequent but
even more unnerving possibility of criminal sanctions would seem, for it is beyond human
nature to suppose otherwise, to have bearing on the practice and standards as they exist. The
brooding presence of such possible liability, it was testified here, had no part in the decision of
the treating physicians. As did Judge Muir, we afford this testimony full credence. But we
cannot believe that the stated factor has not had a strong influence on the standards, as the
literature on the subject plainly reveals. (See footnote 8, Infra). Moreover our attention is
drawn not so much to the recognition by Drs. Morse and Javed of the extant practice and
standards but to the widening ambiguity of those standards themselves in their application to
the medical problems we are discussing.
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The agitation of the medical community in the face of modern life prolongation
technology and its search for definitive policy are demonstrated in the large volume of relevant
professional commentary.[FN8]

FNS8. See, e.g., Downing, Euthanasia and the Right to Death (1969); St. John-Stevas, Life, Death
and the Law (1961); Williams, The Sanctity of Human Life and the Criminal Law (1957); Appel,
'Ethical and Legal Questions Posed by Recent Advances in Medicine,' 205 J.A.M.A. 513 (1968);
Cantor, 'A Patient's Decision To Decline Life-Saving Medical Treatment: Bodily Integrity Versus
The Preservation Of Life,' 26 Rutgers L.Rev. 228 (1973); Claypool, 'The Family Deals with Death,’'
27 Baylor L.Rev. 34 (1975); Elkington, 'The Dying Patient, The Doctor and The Law,' 13 IIL.L.Rev.
740 (1968); Fletcher, Legal Aspects of the Decision Not to Prolong Life,' 203 J.A.M.A. 65 (1968);
Foreman, 'The Physician's Criminal Liability for the Practice of Euthanasia,’ 27 Baylor L.Rev. 54
(1975); Gurney, 'Is There A Right To Die?--A Study of the Law of Euthanasia,' 3 Cumb.-Sam.L.Rev.
235 (1972): Mannes, 'Eutheranasia vs. The Right to Life," 27 Baylor L.Rev. 68 (1975); Sharp &
Crofts, 'Death with Dignity and The Physician's Civil Liability,' 27 Baylor L.Rev. 86 (1975); Sharpe
& Hargest, 'Lifesaving Treatment for Unwilling Patients,' 36 Fordham L.Rev. 695 (1968); Skegg,
'Trreversibly Comatose Individuals: 'Alive' or 'Dead'?,' 33 Camb.L.J. 130 (1974); Comment, 'The
Right to Die,' 7 Houston L.Rev. 654 (1970); Note, 'The Time Of Death--A Legal, Ethical and
Medical Dilemma,' 18 Catholic Law. 243 (1972); Note, 'Compulsory Medical Treatment: The
State's Interest Re-evaluated,' 51 Minn.L.Rev. 293 (1966).

The wide debate thus reflected contrasts with the relative paucity of legislative and judicial
guides and standards in the same field. The medical profession has sought to devise
guidelines such as the 'brain death' concept of the Harvard Ad Hoc Committee mentioned
above. But it is perfectly apparent from the testimony we have quoted of Dr. Korein, and
indeed so clear as almost to be judicially noticeable, that humane decisions against
resuscitative or maintenance therapy are frequently a recognized De facto response in the
medical world to the irreversible, terminal, painridden patient, especially with familial consent.
And these cases, of course, are far short of 'brain death.'

We glean from the record here that physicians distinguish between curing the ill and
comforting and easing the dying; that they refuse to treat the curable as if they were dying or
ought to die, and that they have sometimes refused to treat the hopeless and dying as if they
were curable. In this sense, as we were reminded by the testimony of Drs. Korein and
Diamond, many of them have refused to inflict an undesired prolongation of the process of
dying on a patient in irreversible condition when it is clear that such 'therapy' offers neither
human nor humane benefit. We think these attitudes represent a balanced implementation of a
profoundly realistic perspective on the meaning of life and death and that they respect the
whole Judeo-Christian tradition of regard for human life. No less would they seem consistent
with the moral matrix of medicine, 'to heal,' very much in the sense of the endless mission of
the law, 'to do justice.'

Yet this balance, we feel, is particularly difficult to perceive and apply in the context of the
development by advanced technology of sophisticated and artificial life-sustaining devices.
For those possibly curable, such devices are of great value, and, as ordinary medical
procedures, are essential. Consequently, as pointed out by Dr. Diamond, they are necessary
because of the ethic of medical practice. But in light of the situation in the present case (while
the record here is somewhat hazy in distinguishing between 'ordinary' and 'extraordinary'
measures), one would have to think that the use of the same respirator or like support could be
considered 'ordinary' in the context of the possibly curable patient but 'extraordinary' in the
context of the forced sustaining by cardio-respiratory processes of an irreversibly doomed
patient. And this dilemma is sharpened in the face of the malpractice and criminal action
threat which we have mentioned.
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We would hesitate, in this imperfect world, to propose as to physicians that type of
immunity which from the early common law has surrounded judges and grand jurors, See
e.g., Grove v. Van Duyn, 44 N.J.L. 654, 656--57 (E. & A. 1882); O'Regan v. Schermerhorn,
25 N.J.Misc. 1, 19--20, 50 A.2d 10 (Sup.Ct. 1940), so that they might without fear of
personal retaliation perform their judicial duties with independent objectivity. In Bradley v.
Fisher, 60 U.S. (13 Wall.) 335, 347, 20 L.Ed. 646, 649 (1872), the Supreme Court held:

(Dt is a general principle of the highest importance to the proper administration of
justice that a judicial officer, in exercising the authority vested in him, shall be free
to act upon his own convictions, without apprehension of personal consequences to
himself.
Lord Coke said of judges that 'they are only to make an account to God and the King (the
State)." 12 Coke Rep. 23, 25, 77 Eng.Rep. 1305, 1307 (S.C. 1608).

Nevertheless, there must be a way to free physicians, in the pursuit of their healing
vocation, from possible contamination by self-interest or self-protection concerns which
would inhibit their independent medical judgments for the well-being of their dying patients.
We would hope that this opinion might be serviceable to some degree in ameliorating the
professional problems under discussion.

A technique aimed at the underlying difficulty (though in a somewhat broader context) is
described by Dr. Karen Teel, a pediatrician and a director of Pediatric Education, who writes
in the Baylor Law Review under the title "The Physician's Dilemma: A Doctor's View: What
The Law Should Be.' Dr. Teel recalls:

Physicians, by virtue of their responsibility for medical judgments are, partly by choice and
partly by default, charged with the responsibility of making ethical judgments which we are
sometimes ill-equipped to make. We are not always morally and legally authorized to make them.
The physician is thereby assuming a civil and criminal liability that, as often as not, he does not
even realize as a factor in his decision. There is little or no dialogue in this whole process. The
physician assumes that the judgment is called for and, in good faith, he acts. Someone must and it
has been the physician who has assumed the responsibility and the risk.

I suggest that it would be more appropriate to provide a regular forum for more input and
dialogue in individual situations and to allow the responsibility of these judgments to be shared.
Many hospitals have established an Ethics Committee composed of physicians, social workers,
attorneys, and theologians, * * * which serves to review the individual circumstances of ethical
dilemma and which has provided much in the way of assistance and safeguards for patients and their
medical caretakers. Generally, the authority of these committees is primarily restricted to the
hospital setting and their official status is more that of an advisory body than of an enforcing body.

The concept of an Ethics Committee which has this kind of organization and is readily
accessible to those persons rendering medical care to patients, would be, I think, the most promising
direction for further study at this point. * * * * * * (This would allow) some much needed dialogue
regarding these issues and (force) the point of exploring all of the options for a particular patient. It
diffuses the responsibility for making these judgments. Many physicians, in many circumstances,
would welcome this sharing of responsibility. I believe that such an entity could lend itself well to
an assumption of a legal status which would allow courses of action not now undertaken because of
the concern for liability.

(27 Baylor L.Rev. 6, 8--9 (1975)).

The most appealing factor in the technique suggested by Dr. Teel seems to us to be the
diffusion of professional responsibility for decision, comparable in a way to the value of
multi-judge courts in finally resolving on appeal difficult questions of law. Moreover, such a
system would be protective to the hospital as well as the doctor in screening out, so to speak, a
case which might be contaminated by less than worthy motivations of family or physician. In
the real world and in relationship to the momentous decision contemplated, the value of
additional views and diverse knowledge is apparent.

We consider that a practice of applying to a court to confirm such decisions would
generally be inappropriate, not only because that would be a gratuitous encroachment upon the
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medical profession's field of competence, but because it would be impossibly cumbersome.
Such a requirement is distinguishable from the judicial overview traditionally required in other
matters such as the adjudication and commitment of mental incompetents. This is not to say
that in the case of an otherwise justiciable controversy access to the courts would be
foreclosed; we speak rather of a general practice and procedure.

And although the deliberations and decisions which we describe would be professional in
nature they should obviously include at some stage the feelings of the family of an
incompetent relative. Decision-making within health care if it is considered as an expression
of a primary obligation of the physician, Primum non nocere, should be controlled primarily
within the patient-doctor-family relationship, as indeed was recognized by Judge Muir in his
supplemental opinion of November 12, 1975.

If there could be created not necessarily this particular system but some reasonable
counterpart, we would have no doubt that such decisions, thus determined to be in accordance
with medical practice and prevailing standards, would be accepted by society and by the
courts, at least in cases comparable to that of Karen Quinlan.

The evidence in this case convinces us that the focal point of decision should be the
prognosis as to the reasonable possibility of return to cognitive and sapient life, as
distinguished from the forced continuance of that biological vegetative existence to which
Karen seems to be doomed.

In summary of the present Point of this opinion, we conclude that the state of the
pertinent medical standards and practices which guided the attending physicians in this matter
is not such as would justify this Court in deeming itself bound or controlled thereby in
responding to the case for declaratory relief established by the parties on the record before us.

Matter of Quinlan, 355 A.2d 647, 666-669 (N.J. 1976).

The New Jersey Supreme Court then rejected the possibility of criminal liability for homicide, if
Karen’s ventilator were disconnected and thereby caused her death.

Having concluded that there is a right of privacy that might permit termination of
treatment in the circumstances of this case, we turn to consider the relationship of the exercise
of that right to the criminal law. We are aware that such termination of treatment would
accelerate Karen's death. The County Prosecutor and the Attorney General maintain that there
would be criminal liability for such acceleration. Under the statutes of this State, the unlawful
killing of another human being is criminal homicide. N.J.S.A. 2A:113--1,2, 5. We conclude
that there would be no criminal homicide in the circumstances of this case. We believe, first,
that the ensuing death would not be homicide but rather expiration from existing natural
causes. Secondly, even if it were to be regarded as homicide, it would not be unlawful.

These conclusions rest upon definitional and constitutional bases. The termination of
treatment pursuant to the right of privacy is, within the limitations of this case. Ipsa facto
lawful. Thus, a death resulting from such an act would not come within the scope of the
homicide statutes proscribing only the unlawful killing of another. There is a real and in this
case determinative distinction between the unlawful taking of the life of another and the ending
of artificial life-support systems as a matter of self-determination.

Furthermore, the exercise of a constitutional right such as we have here found is protected
from criminal prosecution. See Stanley v. Georgia, supra, 394 U.S. at 559, 89 S.Ct. at 1245,
22 L.Ed.2d at 546. We do not question the State's undoubted power to punish the taking of
human life, but that power does not encompass individuals terminating medical treatment
pursuant to their right of privacy. See id. at 568, 89 S.Ct. at 1250, 22 L.Ed.2d at 551. The
constitutional protection extends to third parties whose action is necessary to effectuate the
exercise of that right where the individuals themselves would not be subject to prosecution or
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the third parties are charged as accessories to an act which could not be a crime. Eisenstadt v.
Baird, supra, 405 U.S. at 445-46, 92 S.Ct. at 1034-35, 31 L.Ed.2d at 357-58; Griswold v.
Connecticut, supra, 381 U.S. at 481, 85 S.Ct. at 1679-80, 14 L.Ed.2d at 512-13. And, under
the circumstances of this case, these same principles would apply to and negate a valid
prosecution for attempted suicide were there still such a crime in this State.[FN9]

FNO. An attempt to commit suicide was an indictable offense at common law and as such was
indictable in this State as a common law misdemeanor. 1 Schlosser, Criminal Laws of New Jersey
§ 12.5 (3d ed. 1970); See N.J.S.A. 2A:85--1. The legislature downgraded the offense in 1957 to the
status of a disorderly persons offense, which is not a 'crime' under our law. N.J.S.A. 2A:170--25.6.
And in 1971, the legislature repealed all criminal sanctions for attempted suicide. N.J.S.A. 2A:85--
5.1. Provision is now made for temporary hospitalization of persons making such an attempt.
N.J.S.A. 30:4--26.3a. We note that under the proposed New Jersey Penal Code (Oct. 1971) there is
no provision for criminal punishment of attempted suicide. See Commentary, § 2C:11--6. There is,
however, an independent offense of 'aiding suicide.' § 2C:11--6b. This provision, if enacted, would
not be incriminatory in circumstances similar to those presented in this case.

Matter of Quinlan, 355 A.2d 647, 669-670 (N.J. 1976).

The New Jersey Supreme Court reversed the trial court’s refusal to appoint Karen’s father as the
guardian of her person.

The statute creates an initial presumption of entitlement to guardianship in the next of kin,
for it provides:

In any case where a guardian is to be appointed, letters of guardianship shall be

granted * * * to the next of kin, or if * * * it is proven to the court that no

appointment from among them will be to the best interest of the incompetent or his

estate, then to such other proper person as will accept the same.
(NJ.S.A.3A:6--36. See In re Roll, 117 N.J.Super. 122, 124, 283 A.2d 764, 765 (App.Div.
1971)).

The trial court was apparently convinced of the high character of Joseph Quinlan and his
general suitability as guardian under other circumstances, describing him as 'very sincere,
moral, ethical and religious." The court felt, however, that the obligation to concur in the
medical care and treatment of his daughter would be a source of anguish to him and would
distort his 'decision-making processes." We disagree, for we sense from the whole record
before us that while Mr. Quinlan feels a natural grief, and understandably sorrows because of
the tragedy which has befallen his daughter, his strength of purpose and character far
outweighs these sentiments and qualifies him eminently for guardianship of the person as
well as the property of his daughter. Hence we discern no valid reason to overrule the
statutory intendment of preference to the next of kin.

Matter of Quinlan, 355 A.2d 647, 670-671 (N.J. 1976).

Finally, the New Jersey Supreme Court granted the declaratory relief and concluded:

DECLARATORY RELIEF

We thus arrive at the formulation of the declaratory relief which we have concluded is
appropriate to this case. Some time has passed since Karen's physical and mental condition
was described to the Court. At that time her continuing deterioration was plainly projected.
Since the record has not been expanded we assume that she is now even more fragile and
nearer to death than she was then. Since her present treating physicians may give
reconsideration to her present posture in the light of this opinion, and since we are transferring
to the plaintiff as guardian the choice of the attending physician and therefore other physicians
may be in charge of the case who may take a different view from that of the present attending
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physicians, we herewith declare the following affirmative relief on behalf of the plaintiff.
Upon the concurrence of the guardian and family of Karen, should the responsible attending
physicians conclude that there is no reasonable possibility of Karen's ever emerging from her
present comatose condition to a cognitive, sapient state and that the life-support apparatus now
being administered to Karen should be discontinued, they shall consult with the hospital
'Ethics Committee) or like body of the institution in which Karen is then hospitalized. If that
consultative body agrees that there is no reasonable possibility of Karen's ever emerging from
her present comatose condition to a cognitive, sapient state, the present life-support system
may be withdrawn and said action shall be without any civil or criminal liability therefor on
the part of any participant, whether guardian, physician, hospital or others. [FN10] We
herewith specifically so hold.

FN10. The declaratory relief we here award is not intended to imply that the principles enunciated
in this case might not be applicable in divers other types of terminal medical situations such as
those described by Drs. Korein and Diamond, Supra, not necessarily involving the hopeless loss of
cognitive or sapient life.

CONCLUSION
We therefore remand this record to the trial court to implement (without further
testimonial hearing) the following decisions:

1. To discharge, with the thanks of the Court for his service, the present guardian of the
person of Karen Quinlan, Thomas R. Curtin, Esquire, a member of the Bar and an
officer of the court.

2. To appoint Joseph Quinlan as guardian of the person of Karen Quinlan with full power to
make decisions with regard to the identity of her treating physicians.

We repeat for the sake of emphasis and clarity that upon the concurrence of the guardian
and family of Karen, should the responsible attending physicians conclude that there is no
reasonable possibility of Karen's ever emerging from her present comatose condition to a
cognitive, sapient state and that the life-support apparatus now being administered to Karen
should be discontinued, they shall consult with the hospital 'Ethics Committee' or like body of
the institution in which Karen is then hospitalized. If that consultative body agrees that there is
no reasonable possibility of Karen's ever emerging from her present comatose condition to a
cognitive, sapient state, the present life-support system may be withdrawn and said action
shall be without any civil or criminal liability therefor on the part of any participant, whether
guardian, physician, hospital or others.

By the above ruling we do not intend to be understood as implying that a proceeding for
judicial declaratory relief is necessarily required for the implementation of comparable
decisions in the field of medical practice.

Matter of Quinlan, 355 A.2d 647, 671-672 (N.J. 1976).

Given the controversy on abortion, which is allegedly another end-of-life situation, I find it
remarkable that the seven judges of the New Jersey Supreme Court unanimously issued their
opinion in Quinlan.

In May 1976, after the New Jeresey Supreme Court’s decision, Karen was weaned from the
ventilator. Instead of promptly dying, as predicted by her physicians, she lived for approximately
nine years. Karen Quinlan died on 11 June 1985 of pneumonia.
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Brother Fox

*  Application of Eichner, 423 N.Y.S.2d 580 (N.Y.Sup. 6 Dec 1979),
modified sub nom. Eichner v. Dillon, 426 N.Y.S.2d 517 (N.Y.A.D. 2 Dept. 27 Mar 1980),
mod. sub nom. Matter of Storar, 420 N.E.2d 64, 438 N.Y.S.2d 266 (N.Y. 31 Mar 1981),
cert. den. sub nom. Storar v. Storar, 454 U.S. 858 (5 Oct 1981).

Joseph Charles Fox had been a Brother in the Membership of the Society of Mary, a religious
congregation in the Roman Catholic Church, since 1912, when Fox was 16 y of age. Atage 83y
in 1979, Brother Fox lapsed into a persistent vegetative state following a routine surgical operation
for a hernia. Father Philip K. Eichner, a priest of the Roman Catholic Church, and Director of the
Society of Mary at Chaminade, filed a petition in court on 22 Oct 1979 to become a “‘committee of
the person” (i.e., guardian) and then to discontinue life support from Brother Fox. The District
Attorney opposed discontinuation of life support.

medical facts

Fr. Eichner’s petition alleged the following facts:

On October 1, 1979, Brother Fox reentered the hospital and, at about 10:00 A.M. on the
following day, underwent hernia surgery. Brother Fox never regained consciousness after the
surgery.

Accompanying the petition were affidavits from three physicians, including two
neurosurgeons, describing the medical condition of Brother Fox. Dr. Edward Kelly, a
surgeon and Brother Fox's treating physician, stated that, during the surgery on October 2, at
about 11:10 A.M., Brother Fox suffered a severe cardio-respiratory arrest. Despite extensive
and heroic resuscitative measures, Brother Fox was afflicted with a diffuse cerebral and brain
stem anoxia as a consequence of the arrest.

As a result of the anoxia, Brother Fox had remained in a coma without spontaneous
respiration and had been maintained by a mechanical respirator. His responses to stimuli
were minimal, his right pupil was pinpoint and he was afflicted with myoclonic volleys,
which are in the nature of spasmodic movements of the body. Various brain tests, including
an electroencephalogram, indicated "minimal activity." The conclusion of the physicians was
that, despite some subsequent changes, Brother Fox is in a deep coma with loss of respiratory
function and is in "a permanent vegetative state" with a prognosis of "lethalis."

Application of Eichner, 423 N.Y.S.2d 580, 583 (N.Y.Sup. 1979) [citations to Petition omitted]

The trial court found the following facts:

From all the evidence presented in this case, this Court makes the following findings
about Brother Fox's medical condition. As a result of diffuse cerebral and subcortical anoxia
brought on by cardiac arrest suffered on October 2, 1979, Brother Fox lost the ability to then
respirate spontaneously and fell into a comatose, vegetative state in which he has since been
maintained through use of a respirator. Although certain alterations for the better were
detected on October 17 and November 6, 1979, Brother Fox's condition has since
deteriorated. He is in a chronic vegetative and akinetic mute state as a result of which only



www.rbs2.com/rtd.pdf 30 May 2005 Page 31 of 154

certain lower vegetative functions operate. The higher functions of the brain, the so-called
cognitive and sapient functions, have been lost and it is highly improbable that they will ever
return. To the extent that any further improvements may occur, they will relate only to
Brother Fox's vegetative functioning and will occur within the persisting clinical framework of
a vegetative state. It was the unanimous conclusion of the physicians who testified in this
case, that, to a reasonable degree of medical certainty, there is no reasonable possibility that
Brother Fox will ever return from the state he is now in to a condition in which the cognitive
and sapient powers of the brain the ability to feel, see, think, sense, communicate, feel
emotions and the life operate. The prognosis is that Brother Fox, whether on or off the
respirator, will die.

Application of Eichner, 423 N.Y.S.2d 580, 584 (N.Y.Sup. 1979).

trial court

In contrast to many other cases with similar issues, in the case of Brother Fox it was relatively
easy to determine what Fox would have wanted in this situation.

The Chaminade community discussed the case of Karen Ann Quinlan on repeated
occasions in 1976. Concerned about the appropriate moral and spiritual response to the
dilemmas posed by the case, the community had occasion to discuss at length the position
taken by Pope Pius XII in 1957 in a well-known allocution to a group of anaesthesiologists.
The Pope concluded that it was morally and spiritually proper for adherents of the Roman
Catholic Church to direct that use of extraordinary life-support systems be terminated when
there is no longer reasonable hope of recovery. The community also discussed the statement
of Lawrence B. Casey, Bishop of Paterson, in the Quinlan case. Bishop Casey, applying the
principles set forth by Pope Pius XII, concluded that continued use of a respirator for Karen
constituted extraordinary means of treatment, given the fact that there was no reasonable hope
of recovery, and that termination of the treatment was morally sound. Being members of a
religious group, the Chaminade community frequently discussed life, death and life after death
and how properly to integrate the life of this world with that of the next. The Chaminade
community was particularly concerned about the moral and spiritual issues raised by the
Quinlan case because of the community's function as a teacher of religious and ethical
principles. After these discussions, the community unanimously agreed with the position of
Bishop Casey. Brother Fox was an active participant in these discussions, especially
inasmuch as various community members read to him articles on the subject which his eye
affliction prevented him from reading himself. During these discussions of the Quinlan case,
Brother Fox not only repeatedly expressed agreement with the Church's teaching on the
subject of the withdrawal of extraordinary life-support systems but also stated that he
personally would not want any of this "extraordinary business" done for him under such
circumstances. (The Court notes that the moral and spiritual position which underlines the
view of the Chaminade community has recently been approved by John R. McGann, Bishop
of Rockville Centre. In a message relating specifically to the condition of Brother Fox,
Bishop McGann stated that if mechanical life-support systems will not result in any
appreciable benefit, they would cause an unnecessary prolongation of the natural process of
dying and can rightly be called extraordinary. Such extraordinary means can properly be
withdrawn said the Bishop. (Statement of Bishop John R. McGann on the Condition of
Brother Joseph C. Fox, S.M., November 17, 1979, submitted as part of the Memorandum of
Amicus Curiae, The Catholic Lawyers Guild of Rockville Centre).)

On a Saturday morning two months prior to his entry into the hospital, Brother Fox
discussed the subject of withdrawing extraordinary life-support systems with Father Keenan.
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On that occasion, he reiterated that he would not want such treatment if his condition were
hopeless and would not wish the process of death to be prolonged. Brother Fox also told
Norbert Mechenbier that being alive to him was more than the simple vegetative process of
respiration. In his investigation Mr. Minion found nothing to cast even the slightest doubt
upon the accuracy of these statements.

The position taken by Brother Fox in regard to extraordinary life-support systems is
consistent with other views held by him. As a member of the Society of Mary, he has
believed throughout his long adult life in an afterlife which is a reward for proper conduct in
this life. In fact, on prior trips to the hospital he had so fully prepared himself for death that he
told his fellows in the community where everything was in his room and gave away some
possessions. Similarly, it is the custom of the Chaminade community to read aloud at a
morning religious service the names of members of the Society who had previously died on
that date and Brother Fox was very concerned that that custom always be observed because he
looked forward to joining them.

From observation during the course of the hearing and from a studied review of the
testimony of Father Eichner, Father Keenan, Norbert Mechenbier and Robert C. Minion, this
Court finds that Brother Fox opposed the continued use of life-supporting systems like
respirators when the chance of recovery from a persistent vegetative state is largely
nonexistent and, were he competent at this moment, he would order a termination of the life-
supporting respirator. The evidence, which was unchallenged at every turn and
unimpeachable in its sincerity, compels this conclusion.

Application of Eichner, 423 N.Y.S.2d 580, 586-587 (N.Y.Sup. 1979) [citations to trial transcript

omitted]. Later in the opinion of the trial court, Fox’s expression of his opinion was characterized
in the following way.

These discussions were plainly not offhand theoretical remarks, but serious examinations
of issues of the utmost meaning and significance to Brother Fox and his religious brothers.

At the time, Brother Fox, although in generally good health, was 80 years old and obviously,
unlike Karen Quinlan, nearing the end of his life. He had seriously prepared himself for death
on other occasions and was looking forward to his reward in an afterlife for his sacrifices and
good works in this world. He had reiterated his view on the subject as recently as two months
before entering the hospital, at a time when he was 83 years of age.

Furthermore, Brother Fox's expressions were not general and vague so as to give rise to
doubt about the application of those expressions to the specific facts here present. The
discussions in the Chaminade community involved a consideration of Karen Ann Quinlan's
situation and the position of Bishop Casey with regard thereto. The focus was thus upon
precisely the illness and the treatment at issue here a chronic vegetative state maintained by a
respirator. Whatever Brother Fox may have wanted under other circumstances, he clearly
expressed his intentions about the situation that now afflicts him.

Application of Eichner, 423 N.Y.S.2d 580, 597-598 (N.Y.Sup. 1979).

The trial judge appointed Fr. Eichner as the committee of the person for the now incompetent
Brother Fox. 423 N.Y.S.2d at 588. Normally the committee of the person would be the
next-of-kin, but an exception was made in this case, because Brother Fox had lived all of his adult
life in this religious community and Fr. Eichner had personally known Brother Fox since 1953.
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The court then considered whether the law would permit Fr. Eichner to stop the life support of
Brother Fox. The trial court first considered the right of privacy, which has been used by the
New Jersey Supreme Court in the earlier Quinlan case.

Father Eichner argues that this Court should authorize the termination of the
"extraordinary life support systems" which are now maintaining Brother Fox's life. The legal
basis offered for this argument is "that to maintain the life support system of an unwilling
patient is an invasion of his constitutionally guaranteed right of privacy."

The Constitution of the United States does not explicitly provide protection for privacy as
such. Certain explicit guarantees do insure the integrity and security of the individual from
governmental intrusion, particularly the First Amendment, the Fourth Amendment and the
self-incrimination clause of the Fifth Amendment, but the right claimed by the petitioner does
not find distinct expression in these guarantees. However, in Griswold v. Connecticut,

381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d 510 (1965) the Supreme Court found that a right of
privacy was encompassed within the penumbras or peripheries of certain provisions of the
Bill of Rights.

The right of privacy was more clearly elucidated in Roe v. Wade, 410 U.S. 113, 93 S.Ct.
705, 35 L.Ed.2d 147 (1973). There, the court extracted from prior cases, including Griswold,
a recognition of a constitutional right of privacy. The basis for this right was held to be the
concept of liberty secured by the Fourteenth Amendment. This right of privacy, the Court
held, is not absolute but may be curtailed upon the demonstration of a "compelling state
interest."

Petitioner urges that this right of privacy "is broad enough to encompass a patient's
decision to decline medical treatment." In support of this proposition, petitioner relies upon In
re Quinlan, 70 N.J. 10, 355 A.2d 647 (1976) and Superintendent of Belchertown State School
v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977).

Quinlan involved Karen Ann Quinlan, an unfortunate young woman 20 years of age,
who, for reasons that were unclear, ceased breathing for at least two periods of 15 minutes
each. As aresult, she suffered severe brain damage and lapsed into a comatose condition
which was characterized by her physicians as a "chronic persistent vegetative state." For an
extended period of time, she was maintained on a respirator without the aid of which the
physicians believed she would die. (355 A.2d at 654-55.) The evidence indicated that no form
of treatment known to medicine could alleviate or even improve her tragic state. (355 A.2d at
655.) The father of the victim petitioned the Superior Court for an adjudication of Karen's
incompetency and for appointment as guardian for her person and property. Mr. Quinlan
sought express power to authorize the discontinuance of all "extraordinary medical
procedures" being used to keep his daughter alive. (355 A.2d at 651.)

The New Jersey Supreme Court recognized the constitutional right of privacy referred to
above and concluded that this right is presumably "broad enough to encompass a patient's
decision to decline medical treatment under certain circumstances." (355 A.2d at 663.)

The court also recognized that the State has contrary interests, principally the preservation and

sanctity of all human life. Balancing these interests, the court concluded:
"We think that the State's interest Contra weakens and the individual's right to
privacy grows as the degree of bodily invasion increases and the prognosis dims.
Ultimately there comes a point at which the individual's rights overcome the State
interest. It is for that reason that we believe Karen's choice, if she were competent
to make it, would be vindicated by the law. Her prognosis is extremely poor she
will never resume cognitive life. And the bodily invasion is very great * * *."

(355 A.2d at 664.)
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In Superintendent of Belchertown, authorities of a Massachusetts mental health facility
petitioned a court to appoint a guardian for Joseph Saikewicz, a person mentally retarded from
birth who was suffering from leukemia and in need of prompt medical treatment. A guardian
ad litem was appointed who reported his findings to the court wherein he found that Mr.
Saikewicz's illness was incurable and invariably fatal. Although the appropriate medical
treatment for the illness was chemotherapy, the guardian recommended against it on the
ground that the adverse side effects and discomfort which it would cause outweighed the
limited extension of life that might possibly result. After a hearing, the court essentially
accepted the recommendation of the guardian ad litem. On appeal, the Supreme Judicial
Court of Massachusetts agreed. (370 N.E.2d at 420.) Approximately two months later,

Mr. Saikewicz died of a complication of the leukemia. (370 N.E.2d at 422.)
The Massachusetts court followed the same approach as the Quinlan court with regard to
the question of a constitutional right of privacy, referring to it as "the unwritten constitutional
right of privacy (found) in the penumbra of specific guarantees of the Bill of Rights." Relying
on Quinlan, the court concluded that "this constitutional guaranty * * * encompasses the right
of a patient to preserve his or her right to privacy against unwanted infringements of bodily
integrity in appropriate circumstances." (370 N.E.2d at 424.) The same court recognized the
countervailing interest of the State in the preservation of human life but qualified that interest
as follows:
"There is a substantial distinction in the State's insistence that human life be saved
where the affliction is curable, as opposed to the State interest where, as here, the
issue is not whether but when, for how long, and at what cost to the individual that
life may be briefly extended. Even if we assume that the State has an additional
interest in seeing to it that individual decisions on the prolongation of life do not in
any way tend to 'cheapen' the value which is placed in the concept of living * * * we
believe it is not inconsistent to recognize a right to decline medical treatment in a
situation of incurable illness. The constitutional right to privacy, as we conceive it,
is an expression of the sanctity of individual free choice and self-determination as
fundamental constituents of life. The value of life as so perceived is lessened not
by a decision to refuse treatment, but by the failure to allow a competent human
being the right of choice."

(370 N.E.2d at 425-26.)

The court also recognized State interests in protecting third parties, especially children,
against the harmful results which might flow from the decision of a competent adult to refuse
life-sustaining treatment and in maintenance of the ethical integrity of the medical profession.
The former interest was inapplicable in the Saikewicz case and the latter was held consistent
with the apparently prevailing medical practice to recognize that comfort is often more
important for the dying than treatment. The court relied upon Quinlan as support for the
second of these conclusions. (370 N.E.2d at 426-27.)

Although urged by petitioner to do so, this Court will not pass upon the applicability of
the constitutional Right of privacy to the circumstances of this case. Petitioner and the
authorities upon which he relies do not confront several considerations which appear relevant
to the issue posed. First, a variety of activities which may be characterized as private may
nevertheless not be automatically incorporated into the constitutional right. (See Cantor,
Quinlan, Privacy, and the Handling of Incompetent Dying Patients, 30 Rutgers L.Rev. 243,
245-48 (1977).) More importantly, if the constitutional right of privacy may be said to
encompass the decision to terminate life-sustaining medical treatment, there are evidently
certain prerequisites to the establishment of that right to which petitioner has not referred.

For example, because the right of privacy is protected by the "Fourteenth Amendment's
concept of personal liberty and restrictions upon state action" (Roe v. Wade, supra, 410 U.S. at
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153,93 S.Ct. at 727), is it not necessary to the establishment of a violation of that right that
"state action" be involved? (See Schlein v. Milford Hospital, Inc., 561 F.2d 427 (2nd Cir.);
Robinson v. Price, 553 F.2d 918 (5th Cir.); Greco v. Orange Memorial Hospital Corp.,
513 F.2d 873 (5th Cir.), cert. den. 423 U.S. 1000, 96 S.Ct. 433, 46 L.Ed.2d 376 (1975).)
Petitioner has not shown the inapplicability of this principle, nor has he demonstrated that
Nassau Hospital is a state institution or so imbued with state concerns that its actions satisfy
the "state action" requirement. The specification of these two areas of concern to this Court is
not intended to be an exhaustive survey but rather to illustrate the reasons that motivate the
determination not to adopt the constitutional right of privacy advanced by petitioner.
Application of Eichner, 423 N.Y.S.2d 580, 589-591 (N.Y.Sup. 1979).

Instead, the trial court decided to grant relief under common-law grounds that a person has the
right to control, and reject, medical treatment.

The resolution of the awesome question posed by this case, literally one of life and death
for Brother Fox, may hereafter profoundly affect all citizens of this State. No one can foresee
the nature of future petitions seeking to apply the conclusion reached here. This consideration
also underlines this Court's determination not to base a conclusion on the claim of a right of
privacy that is insufficiently defined but nevertheless so attractively worded as to invite
unrestrained applications made in its name. Only the petition on behalf of Brother Fox seeks
disposition here. (See Byrn, Compulsory Lifesaving Treatment for the Competent Adult,

44 Fordham L.Rev. 1, 8-9 (1975).)

However, the petition must be viewed in the light of existing and relevant common law
rights. The common law has long reflected a concern for the individual's right of self-
determination. In Union Pacific Railway Co. v. Botsford, 141 U.S. 250, 251, 11 S.Ct. 1000,
1001, 35 L.Ed. 734 (1891), the court stated that "(n)o right is held more sacred, or is more
carefully guarded, by the common law, than the right of every individual to the possession
and control of his own person, free from all restraint or interference of others, unless by clear
and unquestionable authority of law." Where medical treatment is concerned, the common
law has recognized a civil action for damages for treatment in the absence of the patient's
informed consent. As Judge Cardozo said, "(e)very human being of adult years and sound
mind has a right to determine what shall be done with his own body; and a surgeon who
performs an operation without his patient's consent, commits an assault, for which he is liable
in damages." (Schloendorffv. Society of the New York Hospital, 211 N.Y. 125, 129-30, 105
N.E. 92, 93 (1914).) (Accord Fogal v. Genesee Hospital, 41 A.D.2d 468, 344 N.Y.S.2d 552,
559 (1973); Darrah v. Kite, 32 A.D.2d 208, 301 N.Y.S.2d 286, 290 (1969).) The law clearly
requires that the consent be Informed, based upon all information necessary under the
circumstances. (Abril v. Syntex Laboratories, Inc., 81 Misc.2d 112, 364 N.Y.S.2d 281, 283
(1975); Barnette v. Potenza, 79 Misc.2d 51, 359 N.Y.S.2d 432, 436 (1974).) The statutory
and administrative law of this State embodies the same concern for self-determination on the
part of the patient. (See Public Health Law, § 803-c.) It is required by 10 N.Y.Code, Rules &
Regs., § 405.25(a)(5) and (6) that hospitals establish written policies which afford each
patient, among other things, the right to "receive from his physician information necessary to
give informed consent * * * " and the right to "refuse treatment to the extent permitted by law
k) ok okoM

As the Supreme Court indicated in Union Pacific Railway Co. v. Botsford, supra, this
right to self-determination is, like other rights, not without its limitations. The question of
whether or not the right extends to the rejection of life-sustaining medical treatment by a
competent adult has been considered in a number of cases, with a variety of results.
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In Erickson v. Dilgard, 44 Misc.2d 27, 252 N.Y.S.2d 705 (1962) Mr. Justice Meyer of
this Court (now Judge Meyer of the Court of Appeals) was faced with an application by the
county hospital for an order authorizing administration of a blood transfusion to a patient. The
evidence disclosed that the hospital had advised the patient, who had been admitted
voluntarily, to submit to an operation to stop gastro-intestinal bleeding, along with a blood
transfusion. The patient did not object to the operation but did refuse to submit to a blood
transfusion. The hospital contended that the operation was necessary, that there was a
considerable chance that the patient would not recover without the blood, and that the patient's
decision to forego the transfusion was equivalent to suicide, in violation of the Penal Law.
Justice Meyer rejected this argument, stating that it is always a question of judgment whether
a medical opinion is correct or not. The court concluded that the application should be denied:

"(Dt is the individual who is the subject of a medical decision who has the final say

* %% (T)his must necessarily be so in a system of government which gives the

greatest possible protection to the individual in the furtherance of his own desires."
(44 Misc.2d at 28, 252 N.Y.S.2d at 706.)

In Palm Springs General Hospital Inc. v. Martinez (Civil No. 71-12687 (Dade County
Cir. Ct., filed July 2, 1971), discussed in Byrn, Supra, 44 Fordham L.Rev. 1 at 13-14), a
72-year old woman was suffering from a terminal illness. She refused transfusions and an
operation even though death was certain without treatment because she did not want anyone to
"torture" her any longer with further surgery. Upon application by her physician for
clarification of his duty, the court ruled that the woman could not be forced to undergo the
surgery. She died shortly thereafter. Mrs. Martinez based her objection to the treatment
proposed not on any religious belief but evidently upon a simple desire to die in peace. The
court accepted her decision, which was made competently and with knowledge of the
inevitable consequences. Said the court:

"Based upon (her) debilitated physical condition * * * and the fact that performance
of surgery * * * and administration of further blood transfusions would only result
in the painful extension of her life for a short period of time, it is not in the interest
of justice for this Court of Equity to order that she be kept alive against her will.

A conscious adult patient who is mentally competent has the right to refuse medical
treatment, even when the best medical opinion deems it essential to save her life."

In In re Long Island Jewish-Hillside Medical Center, 73 Misc.2d 395, 342 N.Y.S.2d 356
(1973), a hospital sought authorization for the amputation of the left leg of an 84-year old man
afflicted with gangrene. As a result of arteriosclerotic heart disease, the patient was
incompetent to decide whether or not he wished to submit to this treatment, which was
immediately necessary in order to save his life. Although the case involved incompetencys, it
is nevertheless clear that, had the patient been competent to decide upon the course of
treatment, the court would have accepted his decision. (See 73 Misc.2d at 397-398, 342
N.Y.S.2d at 359-60.)

Courts have also reached similar conclusions when the patient has asserted that the
treatment proposed would conflict with his religious beliefs. In In re Estate of Brooks,

32 111.2d 361, 205 N.E.2d 435 (1965), a lower court appointed a conservator of the person of
a competent adult woman for the purpose of consenting to blood transfusions. She was in the
hospital for a peptic ulcer but declined to undergo transfusions because she adhered to
religious notions which forbade them. The lower court appointed the conservator and the
transfusions were successfully performed. On appeal, the Supreme Court of Illinois
concluded that the lower court had violated the woman's constitutional right to practice her
religious beliefs. (205 N.E.2d at 442.) (See also In re Melideo, 88 Misc.2d 974, 390
N.Y.S.2d 523; Holmes v. Silver Cross Hospital, 340 F.Supp. 125 (N.D.I1l. 1972).) The court
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did, however, recognize that the right to exercise one's religious beliefs by declining medical
treatment which would violate them is not unlimited. (205 N.E.2d at 439-41.)

Other cases have rejected the right to refuse treatment in particular situations on the
ground that State interests prevailed. For example, one court permitted a blood transfusion to
be given over a patient's religious objections because of State interests in protecting the
patient's minor children from abandonment, protecting the desire of physicians to act to save
life and preventing suicide where the patient could readily be restored to life. (Application of
President & Directors of Georgetown College, Inc., 118 U.S.App.D.C. 80, 331 F.2d 1000
(D.C. Cir.), cert. den. 377 U.S. 978, 84 S.Ct. 1883, 12 L.Ed.2d 746 (1964).) (See also John
F. Kennedy Memorial Hospital v. Heston, 58 N.J. 576, 279 A.2d 670 (1971).) In United
States v. George, 239 F.Supp. 752 (D.Conn. 1965), the court ordered a transfusion for a
father of four who had refused the transfusion for religious reasons. The court emphasized
the importance of permitting physicians to follow their consciences.

From all of the foregoing, it is clear that there is a common law right to bodily self-
determination, which includes the right of a competent adult to refuse life-sustaining medical
treatment. This general right is, however, subject to being overridden by State interests in
appropriate circumstances. Among the State interests which must be weighed are interests in
[1] the protection of third parties, such as minor children, [2] the maintenance of latitude for
physicians and hospitals to fulfill their ethical obligations and, [3] by far the most important,
the preservation of all human life.

Application of Eichner, 423 N.Y.S.2d 580, 591-593 (N.Y.Sup. 1979).

There is also a state interest in [4] preventing suicide, see below at page 66.

The trial court then considered these four state interests.

The protection of third parties is not at issue here. The State interest in the preservation of
life is applicable and is troubling. This State concern encompasses an interest in the
preservation of particular life, and, beyond that, an interest in insuring against the cheapening
of life in general as a result of individual decisions. (See Superintendent of Belchertown State
School v. Saikewicz, supra, 370 N.E.2d at 426.) It is unnecessary, and, given the limited
judicial role of this Court, inappropriate to attempt to set forth a test by which the rights should
generally be balanced. Similarly, the Court need not and does not suggest what decision
ought to be reached in different cases under other circumstances. All that is concluded is that
Brother Fox, having been afflicted at his very advanced age with the most severe physical
ailments with irreversible brain damage which has destroyed all of the higher functions of the
mind and which has left him suspended in a purely vegetative condition (and that only with
the aid of machines) is entitled to decline treatment.

The State interest in the preservation of life should not, under these most extreme of
circumstances, require that Brother Fox be made, against his will, to submit to treatment
which cannot serve any medical purpose and which in this situation merely interferes with the
natural process of dying. The State interest in the preservation of Brother Fox's life is, in view
of the extreme conditions affecting him, insufficiently strong to override the right of Brother
Fox to choose for himself whether or not to submit to continued treatment. Balancing of the
State interest in the preservation of all life, the interest, that is, in insuring that life does not lose
its inviolability or become cheapened, is more problematic. However, acknowledging Brother
Fox's right to choose in these extreme circumstances will not undermine this State interest.

It must be recalled that Brother Fox is in his present predicament because medical science, in
conformance with its duty to do its utmost to preserve life, has brought a variety of artificial
means to bear in an effort to restore Brother Fox to health. These exertions having failed and
the patient being now maintained by machines in a hopeless condition, Brother Fox should
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not be barred from ending a treatment which, in these circumstances, serves only more or less
briefly to extend the process of dying. To recognize Brother Fox's right to decide to terminate
an artificial life-sustaining treatment in these narrow and extreme circumstances does not
undermine the State's interest. Indeed, the courts of this State have already recognized the
right to decline life-preserving treatment even though the patients' reasons for doing so were,
by normal standards, irrational. (See Erickson v. Dilgard, supra; In re Melideo, supra.)

Here, by contrast, the right is raised under such circumstances that its exercise would be
entirely rational and understandable.

This Court is aware of the concern of the medical profession to provide to all patients the
fullest medical attention possible in accordance with the ancient obligations of the profession.
The Court notes that the physicians who have testified in this case have demonstrated a
devotion to these obligations which is to be applauded. However, the medical testimony is
convincing that the State's interest in affording the medical profession full opportunity to carry
out its functions should not outweigh Brother Fox's right to choose. In this regard, it might
well be noted that it is important that the law not create a disincentive to the fullest treatment of
patients by making it impossible for them in at least some extreme circumstances to choose to
end treatment which has proven unsuccessful.

If this Court were to conclude that Brother Fox's right to self-determination should be
exercised in accordance with his wishes, the question arises whether the exercise of the right
would constitute suicide. (John F. Kennedy Memorial Hospital v. Heston, supra, 279 A.2d at
672, and Application of the President & Directors of Georgetown College, Inc., Supra,

118 U.S.App.D.C. 88-89, 331 F.2d at 1008-09, held that the refusal of life-preserving
medical treatment on religious grounds would constitute suicide.) New York Penal Law,
§ 125.15(3) provides that a person is guilty of manslaughter in the second degree if he
intentionally causes or aids another person to commit suicide.

In a scholarly article, Professor Robert M. Byrn of Fordham Law School analyzed the
issue of suicide in this context and discussed, Inter alia, the Georgetown College and Heston
cases. (Byrn, Supra, 44 Fordham L.Rev. 1 at 16-24.) As Professor Byrn notes, suicide at
common law required that an individual "purposefully set in motion a death-producing agent
with the specific intent of effecting his own destruction, or, at least, serious injury." (Byrn,
Supra, 44 Fordham L.Rev. 1 at 16.) Neither of the patients in Georgetown College and
Heston satisfied this standard. In each instance, the patient did not have a specific intent of
effecting his own destruction, nor had the patient set a death-producing agent in motion.

The same is overwhelmingly true of Brother Fox. If it could be determined that Brother Fox
desired that life-preserving treatment be ended under the circumstances present here, that
desire would fall well short of the necessary specific intent. Similarly, it could not be said that
Brother Fox had set a death-producing agent in motion. As Professor Byrn states:
"(He would) not claim a right of affirmative self-destruction but a right, in a sense,
to allow 'nature' to take its course. It is not (he), but the natural progress of (his)
ills, which will destroy (his life). (His) conduct manifests a kind of pacifism, a
fatalistic attitude far removed from the 'extreme forms of aggression' of the suicidal
person who makes war on his own life."
(Byrn, supra, 44 Fordham L Rev 1 at 20.)

Furthermore, no criminal responsibility would attach to persons authorized by this Court
to withdraw the respirator. The District Attorney concedes that New York Penal Law,

§ 35.05(1) provides for such a result, although he argues that no such authorization would in
fact be proper here. Thus, if this Court were to find that the respirator could be withdrawn
because of Brother Fox's desire to decline such treatment under the circumstances present
here, that cessation of treatment would not give rise to criminal responsibility on the part of
those authorized to effect it.
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In sum, this Court concludes

(a) that the common law right of bodily self-determination permits a competent adult to
refuse life-sustaining medical treatment but that this right is subject to certain State
interests;

(b) that the State interests, especially the interest in the preservation of life, do not outweigh
Brother Fox's right of self-determination in the circumstances present here;

(c) that exercise of the right of Brother Fox to decline medical treatment in these
circumstances would not give rise to civil liability on the part of those providing medical
treatment to him; and

(d) that implementation of Brother Fox's choice would not constitute a suicide or give rise to
criminal responsibility for homicide or assisting another to commit suicide.

Application of Eichner, 423 N.Y.S.2d 580, 593-595 (N.Y.Sup. 1979).

The trial court then found that Fr. Eichner could act on behalf of Brother Fox, to effectuate
decisions that Fox could no longer make for himself.

Because Brother Fox is, at present, incompetent and unable to express his desires, the
petitioner seeks authorization to exercise the right of bodily self-determination on his behalf.
Essentially, petitioner relies once again upon In re Quinlan and Superintendent of
Belchertown State School v. Saikewicz in support of this aspect of the relief requested.

Application of Eichner, 423 N.Y.S.2d 580, 595 (N.Y.Sup. 1979).

The trial court judge distinguished Quinlan and Saikewicz from the case of Brother Fox, but noted
that the justification for ending life support was stronger in Fox’s case than in either Quinlan or
Saikewicz.

In view of the magnitude of the power involved here and the serious implications for the
future, this Court is constrained to reject the analyses of Quinlan and Saikewicz. However, on
the facts of this case, this conclusion does not require the rejection of the relief requested.

As has been found above, Brother Fox had clearly indicated that, under the circumstances
and conditions that presently surround and inflict him, he would not consent to continuation of
the life-supporting respirator. If Father Eichner, his committee, were to request the
termination of the respirator, then that request would be the decision of Brother Fox which
Father Eichner would merely pass on as a conduit. Unlike Quinlan and Saikewicz, no fiction
is created nor is the judgment of Father Eichner substituted for that of Brother Fox.

Application of Eichner, 423 N.Y.S.2d 580, 597 (N.Y.Sup. 1979).

In view of later cases (e.g., Conroy) we would now say that Brother Fox is an example of a
subjective test, Quinlan is an example of a limited-objective test, and Saikewicz is an example of a
pure objective test.

The trial court then issued an Order that authorized Fr. Eichner to disconnect the ventilator from
Brother Fox on the following conditions:

J4.(a) Before directing a removal of the respirator from those life-supporting systems
presently sustaining Brother Joseph Charles Fox, he secure from a physician or physicians of
his choice an opinion that the condition of Brother Joseph Charles Fox continues in a chronic
vegetative state with no reasonable medical possibility that he will ever regain any sapient or
cognitive function or capability. This Court will not designate the physician or physicians to
be selected by the Committee but does commend both Dr. Edward Kelly and Dr. Nicolas
Poloukhine whose medical qualifications and whose experience with Brother Joseph Charles
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Fox's condition were persuasively demonstrated by their testimony during the hearing in this
proceeding;

f4.(b) In scheduling the physical examination described immediately above, the
Committee shall provide the office of the District Attorney of Nassau County with at least
forty-eight hours' notice in advance of the date and time of the examination of Brother Joseph
Charles Fox in order to provide the District Attorney with an opportunity to have a
representative or representatives present for the purpose of observing what transpires. While
this Court will not designate the physicians, if any, to be selected by the District Attorney,
should he decide to avail himself of the opportunity to be represented, the Court does
commend both Dr. Eli Goldensohn and Dr. Richard Beresford whose qualifications and
whose experience with the condition of Brother Joseph Charles Fox were persuasively
demonstrated during the hearing in this proceeding;

5. That if, upon compliance with the conditions described above, the respirator is
removed from the life-support systems of Brother Joseph Charles Fox by termination of its
use, such action shall not give rise to either civil or criminal liability on the part of any
participant, whether Committee, physician, hospital or others;

Application of Eichner, 423 N.Y.S.2d 580, 599 (N.Y.Sup. 1979).

first appeal

The trial court issued its opinion on 6 Dec 1979, just 65 days after Fox became unconscious.
Denis Dillon, the district attorney appealed. On 24 Jan 1980, Brother Fox died of congestive heart
failure, while still on the ventilator. The appellate court decided to hear the case, despite the death
of Fox.

... we recognize that, because the profound and difficult issues which underlie this
proceeding transcend the tragedy which befell Brother Fox, they have not perished with him.
We are therefore unwilling to rely on the fact of his death to avoid the task and indeed the
responsibility of defining the role of the judicial system in circumstances such as those
originally presented to us. It is important at the outset to address ourselves to the issue of
jurisdiction and to state our conclusion that Brother Fox's death neither renders the case moot
nor ousts this court of jurisdiction to decide it.

Since the controversy here is one likely to recur and may in the future again evade review,
the issues presented are plainly not moot (see United States v. New York Tel. Co., 434 U.S.
159, 165, n.6, 98 S.Ct. 364, 368, n.6, 54 L.Ed.2d 376, quoting Southern Pacific Terminal Co.
v. ICC, 219 U.S. 489, 515, 31 S.Ct. 279, 283 ... [1911]; see, also, Roe v. Wade, 410 U.S.
113, 125,93 S.Ct. 705, 712, 35 L.Ed.2d 147; East Meadow Community Concerts Assn. v.
Board of Educ., 18 N.Y.2d 129, 135, 272 N.Y.S.2d 341, 346, 219 N.E.2d 172, 175).

Eichner v. Dillon, 426 N.Y.S.2d 517, 523 (N.Y.A.D. 1980).

There are several notable holdings in this first appellate opinion. First, the court recognized the
well-established legal right of a mentally competent adult to refuse medical treatment, subject to
some exceptions.
Turning our attention to the substantive legal problems, we begin by recognizing that,
while the right of an incompetent patient to refuse medical treatment or to have it withdrawn
may be subject to some controversy, by contrast, the right of a competent patient to do so is

not. There exists a solid line of case authority recognizing the undeniable right of a terminally
ill but competent individual to refuse medical care, even if it will inexorably result in his death.
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The underlying motive for the patient's decision is irrelevant. Its legal underpinnings have
been carefully considered and variously described. The Court of Appeals has affirmed that
"(e)very human being of adult years and sound mind has a right to determine what shall be
done with his own body" (Schloendorff v. Society of New York Hosp., 211 N.Y. 125, 129,
105 N.E. 92, 93 (CARDQOZO, J.)). Similarly, it has been stated that "it is the individual who
is the subject of a medical decision who has the final say and that this must necessarily be so
in a system of government which gives the greatest possible protection to the individual in the
furtherance of his own desires" (Matter of Erickson v. Dilgard, 44 Misc.2d 27, 28, 252
N.Y.S.2d 705, 706 (MEYER, J.)). In this regard, one United States District Court, in
considering whether the terminally ill had a right to elect unconventional methods of treatment
such as the use of the drug Laetrile, remarked that it was "uncontrovertible that a patient has a
right to refuse cancer treatment altogether" (Rutherford v. United States, 438 F.Supp. 1287,
1299, remanded 582 F.2d 1234, rev'd. 442 U.S. 544, 99 S.Ct. 2470, 61 L.Ed.2d 68; accord
Union Pacific Ry. v. Botsford, 141 U.S. 250, 251, 11 S.Ct. 1000, 1001, 35 L.Ed. 734;
Matter of Melideo, 88 Misc.2d 974, 975, 390 N.Y.S.2d 523, 524 (LAZER, J.); Long Island
Jewish-Hillside Med. Center v. Levitt, 73 Misc.2d 395, 397, 342 N.Y.S.2d 356, 359; Matter
of Nemser, 51 Misc.2d 616, 273 N.Y.S.2d 624; Satz v. Perlmutter, supra; Superintendent of
Belchertown State School v. Saikewicz, 370 N.E.2d at p. 424, supra; Lane v. Candura,
Mass.App., 376 N.E.2d 1232, 1236; Matter of Osborne, 294 A.2d 372 (D.C.); Matter of
Estate of Brooks, 32 111.2d 361, 205 N.E.2d 435; Palm Springs Gen. Hosp. v. Martinez,
Dade County Cir.Ct., July 2, 1977, Civ. No. 71-12687; Matter of Yetter, 62 Pa.D. & C.2d
619; see, also, Note, "Last Rights": Hawaii's Law on the Right to Choice of Therapy for
Dying Patients, 1 Hawaii L.Rev. 144, 153-157; Note, The Tragic Choice: Termination of
Care for Patients in a Permanent Vegetative State, 51 N.Y.U.L.Rev. 285, 306-308; Bryn,
Compulsory Lifesaving Treatment for the Competent Adult, 44 Fordham L.Rev. 1, 2-16).
Essentially, it was this right of a competent patient to refuse medical care that Special Term
recognized, denominating it the "right of bodily self-determination".

In some cases, however, the right to refuse medical treatment may be overridden by
countervailing "compelling State interests." Thus, for example, an individual may not refuse
to be vaccinated where his refusal presents a threat to the community at large. (See Jacobson
v. Massachusetts, 197 U.S. 11, 25 S.Ct. 358, 49 L.Ed. 643.)I5 Moreover, the State's general
interest in the preservation of life, coupled with its responsibility to act as parens patriae for
minors or incompetents, may sometimes require that treatment be accepted. Thus, in Long
Island Jewish-Hillside Med. Center v. Levitt, 73 Misc.2d 395, 398, 342 N.Y.S.2d 356, 359,
supra the court, asserting its power of parens patriae, ordered a life-saving operation for an
84-year-old man who had become confused and unable to consent for himself (accord, Matter
of Sampson, 65 Misc.2d 658, 317 N.Y.S.2d 641, aff'd. 37 A.D.2d 668, 323 N.Y.S.2d 253,
aff'd. 29 N.Y.2d 900, 328 N.Y.S.2d 686, 278 N.E.2d 918; Matter of Weberlist, 79 Misc.2d
753, 756, 360 N.Y.S.2d 783, 786, supra; John F. Kennedy Mem. Hosp. v. Heston, 58 N.J.
576, 279 A.2d 670; State v. Perricone, 37 N.J. 463, 181 A.2d 751, cert. den. 371 U.S. 890,
83 S.Ct. 189, 9 L.Ed.2d 124; Holmes v. Silver Cross Hosp. of Joliet, D.C., 340 F.Supp. 125;
cf. Roe v. Wade, 410 U.S. 113, 152-156, 93 S.Ct. 705, 726-728, 35 L.Ed.2d 147, supra
(state's interest in potential life allowed it to proscribe abortions in third trimester of
pregnancy); see, also, Cantor, Quinlan, Privacy and the Handling of Incompetent Dying
Patients, 30 Rutgers L.Rev. 243, 248-250). The interests of the State are also strongly
implicated where the patient is responsible for the support of minor children and where refusal
to accept treatment threatens to bring about their "abandonment". Thus, in Application of

15 Technically, the statute at issue in Jacobson does not compel vaccination. That statute only
fined people $ 5 who failed to be vaccinated. Therefore, people were free to refuse vaccination.
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President & Director of Georgetown Coll., D.C.Cir., 331 F.2d 1000, 1008, treatment was
ordered over the refusal of the 25-year-old mother of a seven-month-old child (see, also,
United States v. George, 239 F.Supp. 752). It has also been said that the State has a
compelling interest in maintaining the ethical integrity of the medical profession by protecting
physicians against the compelled violation of their professional standards and against
exposure to the risk of civil or criminal liability (see, e. g., Application of President & Director
of Georgetown Coll., supra; United States v. George, supra, p. 754; Bryn, Compulsory
Lifesaving Treatment for the Competent Adult, 44 Fordham L.Rev. 1, 29-33). And, lastly, it
has long been recognized that the State has an interest in discouraging irrational and wanton
acts of self-destruction which violate fundamental norms of society (see Superintendent of
Belchertown State School v. Saikewicz, 370 N.E.2d at p. 426, n. 11, supra; Application of
President & Director of Georgetown Coll., supra ; Annas, Reconciling Quinlan and
Saikewicz: Decision Making for the Terminally ill Incompetent, 4 Amer.J.L. & Med. 367,
373-374,n.19; Note, Suicide and the Compulsion of Lifesaving Medical Procedures: An
Analysis of the Refusal of Treatment Cases, 44 Brooklyn L.Rev. 285; Byrn, Compulsory
Lifesaving Treatment for the Competent Adult, supra, citing, inter alia, Hales v. Petit, 75
Eng.Rep. 387 (C.B. 1562)).

Eichner v. Dillon, 426 N.Y.S.2d 517, 536-537 (N.Y.A.D. 1980).

The trial court held that there was no state action in this case, but the first appellate court disagreed,
because of the possibility of criminal prosecution for homicide if Fox’s ventilator were
disconnected. 426 N.Y.S.2d at 540. While agreeing with the trial court that this common-law
right to refuse medical treatment was adequate to justify the decision in the matter of Brother Fox,
the appellate court found that Fox’s constitutional right of privacy was more important.

It seems clear that predicated upon the foregoing principles of common law, had Brother
Fox been fully competent after surgery and had he refused the assistance of a respirator, his
wishes would have had to be honored, absent any countervailing compelling State interest.
We believe, however, that his right to refuse treatment when competent rests on a far more
fundamental principle of law: the constitutional right to privacy.[FN16] In the landmark
decision of Roe v. Wade, 410 U.S. 113, 117-118, 93 S.Ct. 705, 709, 35 L.Ed.2d 147, supra, a
pregnant woman challenged the constitutionality of the Texas criminal abortion statute which
permitted abortions only when necessary to save the life of the mother. In striking the statute,
the Supreme Court recognized that the right of personal privacy encompassed the decision to
abort, subject only to the triggering of State interest in protecting "potential life" at some point
in its development (410 U.S. at 154, 162-163, 93 S.Ct. at 731). Addressing that issue, the
court declared (p. 152, 93 S.Ct. p. 726):

"The Constitution does not explicitly mention any right of privacy. In a line of decisions,

however, going back to Union Pacific R. Co. v. Botsford, 141 U.S. 250, 251 (11 S.Ct.

1000, 1001, 35 L.Ed. 734) (1891), the Court has recognized that a right of personal

privacy, or a guarantee of certain areas or zones of privacy, does exist under the

Constitution."

FN16. The petitioner specifically did not seek withdrawal of the respirator based upon the exercise
of Brother Fox's First Amendment right to religious freedom. Since it has long been recognized that
the First Amendment does not necessarily shield freedom of actions undertaken in the exercise of
religion, as opposed to freedom of belief or thought (see Reynolds v. United States, 98 U.S. 145,

25 L.Ed. 244 (practice of polygamous marriages forbidden); Lawson v. Commonwealth, 291 Ky. 437,
441-442, 164 S.W.2d 972 (practice of snake handling forbidden)) resort to such a theory might well
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have posed difficult legal problems (see Matter of Quinlan, 355 A.2d 647, 661-662;
Byrn, Compulsory Lifesaving Treatment for the Competent Adult, 44 Fordham L.Rev. 1, 7).

This right has been discerned within the penumbras of the Bill of Rights, and from the
language of the First, Fourth, Fifth, Ninth and Fourteenth Amendments to the Constitution
(id.).[FN17] However, "only personal rights that can be deemed 'fundamental' or 'implicit in
the concept of ordered liberty," Palko v. Connecticut, 302 U.S. 319, 325 (58 S.Ct. 149, 152,
82 L.Ed. 288) (1937), are included in this guarantee of personal privacy" (Roe v. Wade, supra,
p. 152,93 S.Ct. p. 726). While the parameters of this right are still not certain, the Supreme
Court has focused on "matters relating to marriage, procreation, contraception, family
relationships, and child rearing and education" (Paul v. Davis, 424 U.S. 693, 713, 96 S.Ct.
1155, 1166, 47 L.Ed.2d 405). Mr. Justice DOUGLAS, speaking of the constitutional right of
privacy, declared that "the freedom to care for one's health and person " falls within its
purview (Doe v. Bolton, 410 U.S. 179, 213, 93 S.Ct. 739, 758, concurring opn.), adding that
the "right of privacy has no more conspicuous place than in the physician-patient relationship"
(id., p. 219,93 S.Ct., p. 761). We believe that the essence of this right is autonomy over
matters of personal integrity, including control over one's body, and that such a right is
fundamental within the meaning of the Fourteenth Amendment (see Doe v. Bolton, 410 U.S.
atp. 219, 93 S.Ct. at p. 761, supra, DOUGLAS, J., concurring; Kelley v. Johnson, 425 U.S.
238, 251, 96 S.Ct. 1440, 1447, 47 L.Ed.2d 708, MARSHALL, J., dissenting; see, also,
Beardsley, Privacy: Autonomy and Selective Disclosure, as reprinted in Privacy, Nomos XIII
56-57 (Pennock & Chapman ed., 1971); Note, On Privacy: Constitutional Protection for
Personal Liberty, 48 N.Y.U.L.Rev. 670, 700; G. Hughes, The Conscience of the Courts: Law
and Morals in American Life, 71). Indeed, such a right is simply one facet of the right "to be
let alone" (Olmstead v. United States, 277 U.S. 438, 478, 48 S.Ct. 564, 572, 72 L.Ed. 944,
BRANDEIS, J., dissenting), and is consistent with the Supreme Court's observation that "
‘outside areas of plainly harmful conduct, every American is left to shape his own life as he
thinks best, do what he pleases, go where he pleases' " (Kent v. Dulles, 357 U.S. 116, 126, 78
S.Ct. 1113, 1118, 2 L.Ed.2d 1204). Roe acknowledges that pregnancy and its termination so
fundamentally affect the integrity of a woman's body that the constitutional right to privacy
necessarily extended to her "decision whether or not to terminate her pregnancy" subject only
to countervailing compelling state interests (Roe v. Wade, 410 U.S. at p. 153, 93 S.Ct. at
p. 727, supra ). By parity of reasoning, the constitutional right to privacy, we believe,
encompasses the freedom of the terminally ill but competent individual to choose for himself
whether or not to decline medical treatment where he reasonably believes that such treatment
will only prolong his suffering needlessly, and serve merely to denigrate his conception of the
quality of life. The decision by the incurably ill to forego medical treatment and allow the
natural processes of death to follow their inevitable course is so manifestly a "fundamental"
decision in their lives, that it is virtually inconceivable that the right of privacy would not apply
to it. Individuals have an inherent right to prevent "pointless, even cruel, prolongation of the
act of dying" (Matter of Dinnerstein, 380 N.E.2d at 137, supra ). Stated in simpler and more
fundamental terms, as a matter of constitutional law, a competent adult who is incurably and
terminally ill has the right, if he so chooses, not to resist death and to die with dignity (see
Rutherford v. United States, 438 F.Supp. 1287, 1299, supra; Satz v. Perlmutter, 362 So.2d
160, 162, supra; Superintendent of Belchertown State School v. Saikewicz, 370 N.E.2d at p.
426, supra; Matter of Quinlan, 355 A.2d at p. 663, supra ; see, also, Cantor, A Patient's
Decision to Decline Life-saving Medical Treatment: Bodily Integrity versus the Preservation
of Life, 26 Rutgers L.Rev. 228; Paris, Compulsory Medical Treatment and Religious
Freedom: Whose Law Shall Prevail?, 10 U.San.Fran.L.Rev. 1; Note, The Tragic Choice:
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Termination of Care for Patients in a Permanent Vegetative State, 51 N.Y.U.L.Rev. 285,
294).

FN17. Indications of the right to privacy can be found at various places in the Bill of Rights and
Amendments to the Constitution: The First Amendment: NAACP v. Alabama, 357 U.S. 449, 462, 78
S.Ct. 1163, 1172, 2 L.Ed.2d 1488 ("freedom to associate and privacy in one's associations" is
contemplated within the First Amendment). See, also, Stanley v. Georgia, 394 U.S. 557, 564, 89
S.Ct. 1243, 1247, 22 L.Ed.2d 542. Fourth and Fifth Amendments: Terry v. Ohio, 392 U.S. 1, 8-9, 88
S.Ct. 1868, 1873, 20 L.Ed.2d 889 (the "right of personal security belongs as much to the citizen on
the streets of our cities as to the homeowner closeted in his study to dispose of his secret affairs");
Katz v. United States, 389 U.S. 347, 350, 88 S.Ct. 507, 510, 19 L.Ed.2d 576 (Fourth Amendment
"protects individual privacy against certain kinds of governmental intrusion"); Boyd v. United States,

116 U.S. 616, 630, 6 S.Ct. 524, 532, 29 L.Ed. 746 (Fourth and Fifth Amendments protect against

governmental invasions "of the sanctity of a man's home and the privacies of life"). In the

penumbras of the Bill of Rights, Griswold v. Connecticut, 381 U.S. 479, 485-486, 85 S.Ct. 1678,

1682, 14 L.Ed.2d 510 (use of contraceptives "concerns a relationship lying within the zone of

privacy created by several fundamental constitutional guarantees." Searching for signs of use "is

repulsive to the notions of privacy surrounding the marriage relationship.") See, also, Eisenstadt v.

Baird, 405 U.S. 438, 453, 92 S.Ct. 1029, 1038, 31 L.Ed.2d 349 (right of privacy "is the right of the

individual * * * to be free from unwarranted governmental intrusion into matters * * * fundamentally

affecting a person"). Ninth Amendment: Griswold v. Connecticut, 381 U.S. 479, 486-487, 85 S.Ct.

1678, 1683, 14 L.Ed.2d 510, GOLDBERG, J., concurring. Fourteenth Amendment: Meyer v.

Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 626, 67 L.Ed. 1042 (liberty "denotes not merely freedom

from bodily restraint but also the right of the individual * * * to enjoy those privileges long

recognized at common law as essential to the orderly pursuit of happiness by free men"). The right

of privacy has been used in the context of the right to marry (Loving v. Virginia, 388 U.S. 1, 12, 87

S.Ct. 1817, 1823, 24 L.Ed.2d 428), the right to have children (Skinner v. Oklahoma, 316 U.S. 535,

541-542, 62 S.Ct. 1110, 1113, 86 L.Ed. 1655), and the right to educate one's children (Pierce v.

Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed. 1070). See, also Doe v. Bolton, 410 U.S. 179,

209-215, 93 S.Ct. 739, 756-759, 35 L.Ed.2d 201, DOUGLAS, J., concurring; Cantor, Quinlan,

Privacy, and the Handling of Incompetent Dying Patients, 30 Rutgers L.Rev. 243, 245-248).

Eichner v. Dillon, 426 N.Y.S.2d 517, 537-539 (N.Y.A.D. 1980).

Accordingly we conclude that, were Brother Fox competent, he could refuse medical
treatment not only as an exercise of his common-law right to bodily self-determination, but
also pursuant to his constitutional right to privacy. Although the two are quite clearly
equivalent in effect since they compel the same result, the difference between them is
something more than mere semantics. Common-law rights can be abrogated by statute in the
exercise of the State's police powers subject only to due process requirements (see
McKinney's Cons.Laws of N.Y., Book 1, Statutes, § 301 et seq.; cf. Penn. Cent. Transp. Co.
v. New York City, 438 U.S. 104, 123-124, 98 S.Ct. 2646, 2659, 57 L.Ed.2d 631; Spears v.
Berle, 48 N.Y.2d 254, 261- 262, 422 N.Y.S.2d 636, 638-639, 397 N.E.2d 1304, 1306-1307;
Matter of Subway-Surface Supervisors Assn. v. New York City Tr. Auth., 44 N.Y.2d 101,
109-110, 404 N.Y.S.2d 323, 327-328, 375 N.E.2d 384, 388-389; Modjeska Sign Studios v.
Berle, 43 N.Y.2d 468, 473-475, 402 N.Y.S.2d 359, 362-363, 373 N.E.2d 255, 257-258;
Suffolk Outdoor Adv. Co. v. Hulse, 43 N.Y.2d 483, 489, 402 N.Y.S.2d 368, 370, 373 N.E.2d
263, 265). Constitutional rights on the other hand cannot be so abrogated (see Roe v. Wade,
410 U.S. 113, 155, 93 S.Ct. 705, 727, 35 L.Ed.2d 147 supra ; Kramer v. Union Free School
District, 395 U.S. 621, 627, 89 S.Ct. 1886, 1889, 23 L.Ed.2d 583; Shapiro v. Thompson,
394 U.S. 618, 634, 89 S.Ct. 1322, 1331, 22 L.Ed.2d 600). It suffices for purposes of this
analysis, however, that these two rights function in a complimentary manner, simultaneously
affording the incurably ill the right to determine at what point aggressive therapy should cease.

Eichner v. Dillon, 426 N.Y.S.2d 517, 540-541 (N.Y.A.D. 1980).
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The first appellate court noted that the same legal right to refuse medical treatment ought to apply
to both competent and incompetent individuals.

We further conclude that by standards of logic, morality and medicine the terminally ill
should be treated equally, whether competent or incompetent. Can it be doubted that the
"value of human dignity extends to both"? (see Superintendent of Belchertown State School v.
Saikewicz, 370 N.E.2d at pp. 423, 427, 428, supra ; cf. Matter of Brown v. Ristich, 36 N.Y.2d
183, 191-192, 366 N.Y.S.2d 116, 123-124, 325 N.E.2d 533, 538-539, supra ; Mental
Hygiene Law, § 33.01). What possible societal policy objective is vindicated or furthered by
treating the two groups of terminally ill differently ? What is gained by granting such a
fundamental right only to those who, though terminally ill, have not suffered brain damage
and coma in the last stages of the dying process? The very notion raises the spectre of
constitutional infirmity when measured against the Supreme Court's recognition that
incompetents must be afforded all their due process rights; indeed any State scheme which
irrationally denies to the terminally ill incompetent that which it grants to the terminally ill
competent patient is plainly subject to constitutional attack (see O'Connor v. Donaldson, 422
U.S. 563, 574-575, 95 S.Ct. 2486, 2493, 45 L..Ed.2d 396; McNeil v. Director, Patuxent
Institution, 407 U.S. 245, 249, 92 S.Ct. 2083, 2086, 32 L.Ed.2d 719; Jackson v. Indiana, 406
U.S. 715,727, 730, 92 S.Ct. 1845, 1852, 1854, 32 L.Ed.2d 435; Humphrey v. Cady, 405
U.S. 504, 508, 92 S.Ct. 1048, 1051, 31 L.Ed.2d 394; Baxstrom v. Herold, 383 U.S. 107,
111-113, 86 S.Ct. 760, 762- 763, 15 L.Ed.2d 620; Matter of Torsney, 47 N.Y.2d 667, 674-
675,420 N.Y.S.2d 192, 196-197, 394 N.E.2d 262, 265-266, supra; People ex rel. Henig v.
Commissioner of Mental Hygiene, 43 N.Y.2d 334, 338, 401 N.Y.S.2d 462, 464, 372 N.E.2d
304, 306; cf. Addington v. Texas, 441 U.S. 418, 426, 99 S.Ct. 1804, 1809, 60 L.Ed.2d 323;
see also, Note, Developments in the Law of Civil Commitment of the Mentally 111, 87
Harv.L.Rev. 1190).

Eichner v. Dillon, 426 N.Y.S.2d 517, 542-543 (N.Y.A.D. 1980).

The first appellate court considered the four state interests and agreed with the trial court that none
of them precluded disconnection of the ventilator from Brother Fox. 426 N.Y.S.2d at 543-544.
The first appellate court then considered the minimum level of proof necessary.

The necessary medical criteria for the activation of the patient's right are self-apparent: he
must be terminally ill; he must be in a vegetative coma characterized by the physician as
"permanent", "chronic" or "irreversible"; he must lack cognitive brain function; and the
probability of his ever regaining cognitive brain function must be extremely remote. The
State's interest in protecting the sanctity of life will tolerate no less stringent medical standard
than this (see Matter of Quinlan, 355 A.2d at p. 669, supra ). In this regard, however, the
District Attorney has raised the issue of the burden of proof necessary to satisfy this medical
standard. He argues that nothing less than proof beyond a reasonable doubt will suffice to
establish the appropriate medical criteria. This contention is based on the assumption that the
termination of a human life should rest upon a determination necessitating the "strongest level
of proof"; moreover, since in all likelihood death will result, the District Attorney contends
that the proceeding is analogous to the "imposition of death" in a criminal proceeding
requiring the beyond a reasonable doubt standard. We decline to apply this standard.
Proceedings under the Mental Hygiene Law including incompetency proceedings are civil in
nature (cf. Matter of Torsney, 47 N.Y.2d 667, 673,420 N.Y.S.2d 192, 195, 394 N.E. 262,
265, supra ) and the " 'beyond a reasonable doubt' standard historically has been reserved for
criminal cases" (Addington v. Texas, 441 U.S. 418, 428, 99 S.Ct. 1804, 1810, 60 L.Ed.2d
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323, supra ). Under the circumstances present herein, by no stretch of the imagination can the
State be deemed to be "taking life" in a manner analogous to the imposition of a death penalty
in a criminal action. This judicial proceeding is not directed towards the imposition of a
penalty for criminal activity but, rather, towards the furtherance of the best interests of the
comatose and terminally ill patient. By the same token, however, we cannot abide by the
suggestion that a "preponderance of the credible evidence" standard, common to most civil
proceedings, would be sufficient here. Rather, we elect the middle tier standard of proof, that
of "clear and convincing evidence." As recently discussed by the Addington court, this
standard is appropriate where the "interests at stake * * * are deemed to be more substantial
than mere loss of money * * *. Similarly, * * * the 'clear, unequivocal and convincing'
standard of proof (is used) to protect particularly important individual interests in various civil
cases. See, e. g., Woodby v. INS, (385 U.S. 276), 285, 87 S.Ct. (483,) 487, 17 L.Ed.2d 362"
(Addington v. Texas, supra, p. 424, 99 S.Ct. p. 1808).[FN21] The exercise of the right to
refuse treatment by the terminally ill comatose individual clearly falls within such "particularly
important individual interests", and demands that a judicial finding be supported by the "clear
and convincing" quantum of proof. While the qualitative meaning of the phrase, "clear and
convincing evidence" has been variously described (see, e. g., Amend v. Hurley, 293 N.Y.
587, 595, 59 N.E.2d 416, 419; Porter v. Commercial Cas. Ins. Co., 292 N.Y. 176, 181, 54
N.E.2d 353, 355; Christopher & Tenth St. R.R. Co. v. Twenty-Third St. Ry. Co., 149 N.Y.
51, 58, 43 N.E. 538, 539; Commissioner of Public Welfare of City of N.Y. v. Ryan, 238
App.Div. 607, 608, 265 N.Y.S. 286, 287), we believe it requires a finding of high probability
and we are content to rest upon a recent observation by the Court of Appeals: "(T)he
evidentiary requirement ' "operate(s) as a weighty caution upon the minds of all judges, and it
forbids relief whenever the evidence is loose, equivocal or contradictory "' " (Backer Mgt.
Corp. v. Acme Quilting Co., 46 N.Y.2d 211, 220, 413 N.Y.S.2d 135, 139, 385 N.E.2d 1062,
1066, quoting Southard v. Curley, 134 N.Y. 148, 151, 31 N.E. 330, 331). In the case at bar,
there can be no dispute that the requisite standard of proof has been met.

FN21. That the "clear and convincing evidence" standard is utilized only where the "interests at
stake" are deemed more significant than ordinary is borne out by those other causes of action where
the standard also applies: reformation of a contract (see Ross v. Food Specialties, 6 N.Y.2d 336, 189
N.Y.S.2d 857, 160 N.E.2d 618); for a charge of fraud (United States v. American Bell Tel. Co., 167
U.S. 224, 17 S.Ct. 809, 42 L.Ed. 144); a filiation proceeding (Commissioner of Public Welfare of
City of N.Y. v. Ryan, 238 App.Div. 607, 265 N.Y.S. 286); an action based upon a claim against a
deceased (Matter of Cady, 211 App.Div. 373, 207 N.Y.S. 385). (See Richardson, Evidence (Prince,
10th ed.), § 97, p. 75; 9 Wigmore, Evidence (3d ed.), § 2498, subd. (3), pp. 329-335.) In addition,
the Federal courts require this proof in denaturalization proceedings (Schneiderman v. United
States, 320 U.S. 118, 16 S.Ct. 1333, 87 L.Ed. 1796) and deportation proceedings (Woodby v.
Immigration and Naturalization Serv., 385 U.S. 276, 286, 87 S.Ct. 483, 488, 17 L.Ed.2d 362).
Eichner v. Dillon, 426 N.Y.S.2d 517, 545-546 (N.Y.A.D. 1980).

The District Attorney argued that the testimony about Brother Fox refusing to be kept alive by
extraordinary and artificial means was inadmissible hearsay. The first appellate court disagreed
with the District Attorney.

The District Attorney argues that these expressions were merely theoretical and, in any
event, hearsay which must be disregarded. This argument is untenable. Statements
demonstrating the declarant's state of mind are admissible when relevant. When a declaration
is offered to establish the state of mind, rather than the truth of any objectively verifiable
underlying fact, then that declaration, although technically hearsay, is admissible as part of the
res gestae [citations omitted].
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Eichner v. Dillon, 426 N.Y.S.2d at 547 (N.Y.A.D. 1980).

The first appellate court reversed {4 of the trial court’s order (see page 40 above) and specified a
different legal procedure for withdrawing life support.

Accordingly, we hold that the following procedure shall be applicable to the proposed
withdrawal of extraordinary life-sustaining measures from the terminally ill and comatose
patient. The physicians attending the patient must first certify that he is terminally ill and in an
irreversible, permanent or chronic vegetative coma, and that the prospects of his regaining
cognitive brain function are extremely remote. Thereafter, the person to whom such
certification is made, whether a member of the patient's family, someone having a close
personal relationship with him, or an official of the hospital itself, may present the prognosis
to an appropriate hospital committee. If the hospital has a standing committee for such
purposes, composed of at least three physicians, then that committee shall either confirm or
reject the prognosis. If the hospital has no such standing committee, then, upon the petition of
the person seeking relief, the hospital's chief administrative officer shall appoint such a
committee consisting of no fewer than three physicians with specialties relevant to the patient's
case. Confirmation of the prognosis shall be by a majority of the members of the committee,
although lack of unanimity may later be considered by the court.

Upon confirmation of the prognosis, the person who secured it may commence a
proceeding pursuant to article 78 of the Mental Hygiene Law for appointment as the
Committee of the incompetent, and for permission to have the life-sustaining measures
withdrawn. The Attorney-General and the appropriate District Attorney shall be given notice
of the proceeding and, if they deem it necessary, shall be afforded an opportunity to have
examinations conducted by physicians of their own choosing. Additionally, a guardian ad
litem shall be appointed to assure that the interests of the patient are indeed protected by a
neutral and detached party wholly free of self-interest.

Where this procedure is complied with, and where the court concludes, consistent with
the principles announced herein, that the extraordinary life-sustaining measures should be
discontinued, no participant either medical or lay shall be subject to criminal or civil liability as
a result of the termination of such life-sustaining measures. Should death occur, its proximate
cause shall be deemed to be whatever caused the patient to lapse into the coma in the first
instance.

Eichner v. Dillon, 426 N.Y.S.2d 517, 550 (N.Y.A.D. 1980).

These formal legal procedures were later deleted by the New York Court of Appeals, as described
below at page 50. These procedures are in stark contrast with the approach of the New Jersey
Supreme Court in Quinlan of allowing the patients’ family and physicians to make the decision for
patients in a hospital.
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New York Court of Appeals

The District Attorney then appealed to the highest court in New York State, the Court of
Appeals. That Court combined the Eichner case with Storar, a case involving a mentally retarded
and terminally ill adult cancer patient. As the Storar case is outside the scope of this essay, I only
discuss the New York Court of Appeals holdings that applies to Eichner.

The Court of Appeals affirmed the decision to decide the case, although Brother Fox had
already died. 420 N.E.2d at 67.

The Court of Appeals agreed with the trial court that the common-law right to refuse medical
treatment justified the Order to disconnect the ventilator.

In the Eichner case the Supreme Court properly granted the petition. At common law,
as CARDOZO noted, every person "of adult years and sound mind has a right to determine
what should be done with his own body; and a surgeon who performs an operation without
his patient's consent commits an assault, for which he is liable in damages * * *. This is true
except in cases of emergency where the patient is unconscious and where it is necessary to
operate before consent can be obtained" (Schloendorff v. Society of N. Y. Hosp., 211 N.Y.
125, 129-130, 105 N.E. 92; see, also, Pearl v. Lesnick, 20 A.D.2d 761, 247 N.Y.S.2d 561,
aff'd. 19 N.Y.2d 590, 278 N.Y.S.2d 237, 224 N.E.2d 739; Garzione v. Vassar Bros. Hosp.,
36 A.D.2d 390, 320 N.Y.S.2d 830, aff'd. 30 N.Y.2d 857, 335 N.Y.S.2d 293, 286 N.E.2d
731; 2 Harper and James, Law of Torts, 61 [1968 Supp.]; Patient's Right to Refuse
Treatment Allegedly Necessary to Sustain Life, Ann., 93 A.L.R.3d 67). Evenin
emergencies, however, it is held that consent will not be implied if the patient has previously
stated that he would not consent (Restatement Torts 2d, § 62, Illustration 5; Powell, Consent
to Operative Procedures, 21 Md.L.Rev. 189, 199; Bryn, Compulsory Life Saving Treatment
for the Competent Adult, 44 Fordham L.Rev. 1, 15, n.64). The basic right of a patient to
control the course of his medical treatment has been recognized by the Legislature (see Public
Health Law, 2504, 2805-d; CPLR 4401-a).

Father Eichner urges that this right is also guaranteed by the Constitution, as an aspect of
the right to privacy. Although several courts have so held (see, e. g., Matter of Quinlan, 70
N.J. 10, 355 A.2d 647, supra; Superintendent of Belchertown State School v. Saikewicz, 373
Mass. 728, 370 N.E.2d 417), this is a disputed question (see, e. g., Bryn, op. cit., pp. 5- 9),
which the Supreme Court has repeatedly declined to consider (see Note, The "Living Will":
The Right to Death With Dignity?, 26 Case Western Reserve L.Rev. 485, 501, n.76; see,
also, Garger v. New Jersey, 429 U.S. 922, 97 S.Ct. 319, 50 L.Ed.2d 289, supra).

Neither do we reach that question in this case because the relief granted to the petitioner,
Eichner, is adequately supported by common-law principles.
Matter of Storar, 420 N.E.2d 64, 70 (N.Y. 1981).

The District Attorney urged the Court of Appeals to find a state interest in preserving life, but the
Court refused.

The District Attorney urges that the patient's right to decline medical treatment is
outweighed by important State interests when the treatment is necessary to preserve the
patient's life. We recognize that under certain circumstances the common-law right may have
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to yield to superior State interests, as it would even if it were constitutionally based (Roe v.
Wade, 410 U.S. 113, 154-155, 93 S.Ct. 705, 727-28, 35 L.Ed.2d 147; Doe v. Bolton, 410
U.S. 179, 93 S.Ct. 739, 35 L.Ed.2d 201). The State has a legitimate interest in protecting the
lives of its citizens. It may require that they submit to medical procedures in order to
eliminate a health threat to the community (see, e. g., Jacobson v. Massachusetts, 197 U.S.
11,25 S.Ct. 358, 49 L.Ed. 643). It may, by statute, prohibit them from engaging in specified
activities, including medical procedures which are inherently hazardous to their lives (Roe v.
Wade, supra, 410 U.S. pp. 150, 154, 93 S.Ct. pp. 725, 727). In this State, however, there is
no statute which prohibits a patient from declining necessary medical treatment or a doctor
from honoring the patient's decision. To the extent that existing statutory and decisional law
manifests the State's interest on this subject, they consistently support the right of the
competent adult to make his own decision by imposing civil liability on those who perform
medical treatment without consent, although the treatment may be beneficial or even necessary
to preserve the patient's life (see, e. g., Schloendorff v. Society of N. Y. Hosp., 211 N.Y. 125,
105 N.E. 92, supra; Matter of Erickson v. Dilgard, 44 Misc.2d 27, 252 N.Y.S.2d 705;
Matter of Melideo, 88 Misc.2d 974, 390 N.Y.S.2d 523; Public Health Law, 2504, 2805-d;
CPLR 4401-a). The current law identifies the patient's right to determine the course of his
own medical treatment as paramount to what might otherwise be the doctor's obligation to
provide needed medical care. A State which imposes civil liability on a doctor if he violates
the patient's right cannot also hold him criminally responsible if he respects that right. Thus a
doctor cannot be held to have violated his legal or professional responsibilities when he
honors the right of a competent adult patient to decline medical treatment. [FN6]

FNG6. 1In other cases the State may be able to assert additional interests, such as, prevention of
suicide or, perhaps, protection of minor children or dependents. Those concerns are inapplicable
here. Brother Fox' condition was not self-inflicted (see e. g., Bryn, op. cit., pp. 16-24) and he has no
children or dependents.

Matter of Storar, 420 N.E.2d 64, 71 (N.Y. 1981).

The Court of Appeals affirmed that “clear and convincing evidence” is the proper level of proof.

The District Attorney's arguments underscore the very sensitive nature of the question as
to whether, in case of incompetency, a decision to discontinue life sustaining medical
treatment may be made by some one other than the patient (see, also, Kamisar, Some Non-
Religious Views Against Proposed "Mercy-Killing" Legislation, 42 Minn.L.Rev. 969;
Collester, Death, Dying and the Law: A Prosecutorial View of the Quinlan Case, 30 Rutgers
L.Rev. 304). However, that issue is not presented in this case because here Brother Fox
made the decision for himself before he became incompetent. The Supreme Court and the
Appellate Division found that the evidence on this point, as well as proof of the patient's
subsequent incompetency and chances of recovery was "clear and convincing." We agree that
this is the appropriate burden of proof and that the evidence in the record satisfies this
standard.

Although this is a civil case in which a preponderance of the evidence is generally
deemed sufficient, the District Attorney urges that the highest burden of proof beyond a
reasonable doubt should be required when granting the relief may result in the patient's death.
But that burden, traditionally reserved for criminal cases where involuntary loss of liberty and
possible stigmatization are at issue (Addington v. Texas, 441 U.S. 418, 428, 99 S.Ct. 1804,
1810, 60 L.Ed.2d 323), is inappropriate in cases where the purpose of granting the relief is to
give effect to an individual's right by carrying out his stated intentions. However, we agree
with the courts below that the highest standard applicable to civil cases should be required.
There is more involved here than a typical dispute between private litigants over a sum of
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money. Where particularly important personal interests are at stake, clear and convincing
evidence should be required (Addington v. Texas, supra, p. 424,99 S.Ct. p. 1808). Itis
constitutionally required in cases of involuntary civil commitments (Addington v. Texas,
supra) and we have recognized the need for the higher standard in exceptional civil matters
(see, e. g., Ross v. Food Specialties, 6 N.Y.2d 336, 189 N.Y.S.2d 857, 160 N.E.2d 618;
Amend v. Hurley, 293 N.Y. 587, 59 N.E.2d 416; Porter v. Commercial Cas. Ins. Co., 292
N.Y. 176, 54 N.E.2d 353). Clear and convincing proof should also be required in cases
where it is claimed that a person, now incompetent, left instructions to terminate life
sustaining procedures when there is no hope of recovery. This standard serves to "impress
the factfinder with the importance of the decision" (Addington v. Texas, 441 U.S. 418, 427, 99
S.Ct. 1804, 1810, 60 L.Ed.2d 323 supra) and it " 'forbids relief whenever the evidence is
loose, equivocal or contradictory' " (Backer Mgt. Corp. v. Acme Quilting Co., 46 N.Y.2d 211,
220, 413 N.Y.S.2d 135, 385 N.E.2d 1062).

In this case the proof was compelling. There was no suggestion that the witnesses who
testified for the petitioner had any motive other than to see that Brother Fox' stated wishes
were respected. The finding that he carefully reflected on the subject, expressed his views
and concluded not to have his life prolonged by medical means if there were no hope of
recovery is supported by his religious beliefs and is not inconsistent with his life of unselfish
religious devotion. These were obviously solemn pronouncements and not casual remarks
made at some social gathering, nor can it be said that he was too young to realize or feel the
consequences of his statements (cf. Matter of Quinlan, 70 N.J. 10, 355 A.2d 647, supra).
That this was a persistent commitment is evidenced by the fact that he reiterated the decision
but two months before his final hospitalization. There was, of course, no need to speculate as
to whether he would want this particular medical procedure to be discontinued under these
circumstances. What occurred to him was identical to what happened in the Karen Ann
Quinlan case, which had originally prompted his decision. In sum, the evidence clearly and
convincingly shows that Brother Fox did not want to be maintained in a vegetative coma by
use of a respirator.

Matter of Storar, 420 N.E.2d 64, 71-72 (N.Y. 1981).

The Court of Appeals concluded:

Accordingly, the order of the Appellate Division should be ... modified, without costs, in
the Eichner case by deleting everything but the authorization to the petitioner to discontinue
use of the respirator.

Matter of Storar, 420 N.E.2d 64, 74 (N.Y. 1981).

This means that the elaborate legal procedure quoted above, beginning on page 47, was
not affirmed.

Five of the seven judges on the New York Court of Appeals agreed with the majority opinion in
Eichner, one judge concurred in the result, and one judge believed the case should have been
dismissed for mootness.
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Colyer
*  Matter of Welfare of Colyer, 660 P.2d 738 (Wash. 10 Mar 1983).
medical facts

The Supreme Court of Washington state mentioned the following facts:

On March 8, 1982, Bertha Colyer, age 69, sustained a cardiopulmonary arrest; her heart
stopped beating. Although she was resuscitated by paramedics, her body was without
oxygen for approximately 10 minutes, resulting in massive brain damage.

After being taken to St. Luke's Hospital in Bellingham, she was kept alive by artificial life
support mechanisms. She required a respirator in order to breathe, and she remained in a
comatose state, unresponsive to pain or verbal stimuli. In short, she was unable to breathe on
her own and remained in a persistent vegetative state.

The prognosis for any sort of meaningful existence was zero, according to the findings.
Weeks elapsed without any signs of neurological improvement or lightening of her coma.
Two physicians, a cardiologist and a neurologist, agreed that the likelihood of Bertha Colyer
recovering any significant amount of brain function was extremely small. They also agreed
that she would probably expire within a short period if removed from the respirator. Even
their most optimistic prognosis was that she might be able to breathe on her own, but would
persist in a very infantile state, unable to speak or communicate and requiring maintenance of
all bodily functions.

Matter of Welfare of Colyer, 660 P.2d 738, 740 (Wash. 1983).

Washington Supreme Court

Bertha’s husband petitioned a trial court to be appointed guardian of Bertha. The state Supreme
Court summarized the case:

Bertha Colyer's husband was appointed guardian over Bertha's person and estate;
he petitioned the Superior Court to authorize removal of the life support systems.
The husband's affidavit in support of the petition stated in part:
It is very painful for me and Bertha's family to see her in her current condition.
We all love her very much and would like for her to be able to live her final days
and pass through this life with dignity, rather than being maintained by artificial
means.

A guardian ad litem was appointed to represent the interests of Bertha Colyer. After a
hearing, which included testimony from the two physicians and Bertha Colyer's husband and
sisters, the Superior Court judge ruled that the "life support systems presently in place and
sustaining Bertha Colyer shall be withdrawn and terminated forthwith." He based his ruling
on the patient's right of privacy, the testimony from her family that it would be Bertha's wish
to have the life support systems removed, and the medical testimony that there was no hope
for her recovery to a sapient state. The trial court stayed its order, however, to provide the
opportunity for review by this court.

On April 1, 1982, after hearing oral argument, we affirmed the trial court's order. Bertha
Colyer died peacefully soon after the life support systems were removed.
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Matter of Welfare of Colyer, 660 P.2d 738, 740 (Wash. 1983).

The opinion of the trial court (i.e. Superior Court) was not published, so the opinion of the
Washington Supreme Court is the only published opinion in this case.

At the time the Washington Supreme Court decided Colyer, there had been only a few similar
cases reported nationwide. Note that while the trial court in Conroy (discussed below, beginning at
page 59) had issued its opinion about one month before the Washington Supreme Court decision
in Colyer, the decision of the New Jersey Supreme Court in Conroy was almost two years in the
future.

As this is a case of first impression in Washington, we look to other jurisdictions for
information and guidance. Five other states have addressed the issue of an incompetent's
right to have life sustaining treatment withheld or withdrawn. See In re Quinlan, 70 N.J. 10,
355 A.2d 647, cert. denied, 429 U.S. 922,97 S.Ct. 319, 50 L.Ed.2d 289 (1976);
Superintendent of Belchertown State Sch. v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417
(1977) (hereinafter Saikewicz ); Leach v. Akron Gen. Med. Ctr., 68 Ohio Misc. 1, 22 0.0.3d
49, 426 N.E.2d 809 (1980); Severns v. Wilmington Med. Ctr., Inc., 421 A.2d 1334 (Del.
1980); In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266 (1981). All of these
courts have recognized the right of a patient to refuse life sustaining treatment in appropriate
circumstances. This right has been premised on a constitutional right of privacy, Quinlan,
supra, or, alternatively, on a common law right to be free from invasions of one's bodily
integrity. In re Storar, supra.

A. Right of Privacy

The United States Supreme Court has identified a right of privacy emanating from the
penumbra of the specific guarantees of the Bill of Rights and from the language of the First,
Fourth, Fifth, Ninth and Fourteenth Amendments. Griswold v. Connecticut, 381 U.S. 479,
484, 85 S.Ct. 1678, 1681, 14 L.Ed.2d 510 (1965); Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705,
35 L.Ed.2d 147 (1973). In Roe, the United States Supreme Court determined that the right
of privacy was a personal right "broad enough to encompass a woman's decision whether or
not to terminate her pregnancy", subject only to countervailing, compelling state interests.
Roe v. Wade, supra, 410 U.S. at 153, 93 S.Ct. at 727. While the perimeters of this right have
not been defined, the "freedom to care for one's health and person " falls within its purview.
Doe v. Bolton, 410 U.S. 179, 213, 93 S.Ct. 739, 758, 35 L.Ed.2d 201 (1973) (Douglas, J.,
concurring).

From these holdings, our sister states have reasoned that the privacy right is "broad
enough to encompass a patient's decision to decline medical treatment under certain
circumstances". In re Quinlan, supra at 40, 355 A.2d 647, see also Leach, supra, 426
N.E.2d at 813; Storar, supra, 420 N.E.2d at 71, 438 N.Y.S.2d at 273; Saikewicz, supra at
740, 370 N.E.2d 417.

The decision by the incurably ill to forego medical treatment and allow the natural
processes of death to follow their inevitable course is so manifestly a "fundamental” decision
in their lives, that it is virtually inconceivable that the right of privacy would not apply to it.

In re Eichner, 73 A.D.2d 431, 459, 426 N.Y.S.2d 517, (1980), aff'd sub nom. In re Storar,
supra (hereinafter Eichner ); see also Cantor, A Patient's Decision To Decline Life-Saving
Medical Treatment: Bodily Integrity Versus the Preservation of Life, 26 Rutgers L.Rev. 228
(1973); Comment, Roe v. Wade and In Re Quinlan: Individual Decision and the Scope of
Privacy's Constitutional Guarantee, 12 U.S.F.L.Rev. 111 (1977).



www.rbs2.com/rtd.pdf 30 May 2005 Page 53 of 154

In Washington, we have previously recognized this right of privacy in the context of an
abortion decision. State v. Koome, 84 Wash.2d 901, 530 P.2d 260 (1975). In harmony with
other jurisdictions, we now hold that an adult who is incurably and terminally ill has a
constitutional right of privacy that encompasses the right to refuse treatment that serves only
to prolong the dying process, given the absence of countervailing state interests. Support for
this holding is also found in our state constitution. Const. art. 1, 7.

This privacy right, if founded on the federal constitution and applied to the states through
the Fourteenth Amendment, extends only to situations where state action exists. United States
v. Stanley, 109 U.S. 3, 11, 3 S.Ct. 18, 21, 27 L.Ed.2d 835 (1883), Long v. Chiropractic Soc'y,
93 Wash.2d 757, 613 P.2d 124 (1980). Other jurisdictions have approached this limitation
by presuming state action is involved without expressly addressing the issue. See Saikewicz,
supra at 739, 370 N.E.2d 417; Quinlan, supra at 40, 355 A.2d 647. The one court directly
addressing the issue found an implied state presence sufficient to constitute state action.
Eichner, supra at 460-61, 426 N.Y.S.2d 517.

The existence of "state action" for constitutional purposes depends on "whether there is a
sufficiently close nexus between the State and the challenged action of the regulated entity so
that the action of the latter may be fairly treated as that of the State itself." Jackson v.
Metropolitan Edison Co., 419 U.S. 345, 351, 95 S.Ct. 449, 453, 42 1..Ed.2d 477 (1974).
Here, the presence of the state is manifested by its capability of imposing criminal sanctions
on the hospital and its staff (RCW 9A.32.030), by its licensing of physicians (RCW
18.71.020), by the required involvement of the judiciary in the guardianship appointment
process (see Part V(A) and (D)) and by the State's parens patriae responsibility to supervise
the affairs of incompetents. RCW 11.88.010; Cf. Parham v. J.R., 442 U.S. 584, 99 S.Ct.
2493, 61 L.Ed.2d 101 (1978). Taken together, these factors show a sufficient nexus between
the state and the prohibitions against withholding or discontinuance of life sustaining treatment
to call into play the constitutional right of privacy.

B. Right to be Free from Bodily Invasion

The common law right to be free from bodily invasion is an alternative basis for the right
to refuse life sustaining treatment. See Saikewicz, supra; Storar, supra. Historically, an
operation without authorization constituted an assault and battery, as well as malpractice.
Physician's & Dentists' Business Bur. v. Dray, 8 Wash.2d 38, 111 P.2d 568 (1941).

This right to be free from nonconsensual invasions of one's bodily integrity is the basis
for the doctrine of informed consent which requires physicians to disclose to a patient all
material facts and risks concerning the patient's condition, thus enabling the patient to make an
informed choice regarding the proposed treatment. Gates v. Jensen, 92 Wash.2d 246, 595
P.2d 919 (1979); RCW 7.70.050. Such information must include the possibility of
alternative treatment or no treatment at all. ZeBarth v. Swedish Hosp. Med. Ctr., 81 Wash.2d
12,499 P.2d 1, 52 A.L.R.3d 1067 (1972); RCW 7.70.050(3)(d). Thus, freedom of choice
with respect to medical treatment encompasses the right to refuse life sustaining treatment in
certain circumstances.

C. State Interests

This right to refuse treatment, be it founded on constitutional or common law precepts,
is not absolute, for the state has an interest in protecting the sanctity of the lives of its citizens.
See Saikewicz, supra; Quinlan, supra. This state interest has been identified in four areas:
(1) the preservation of life; (2) the protection of interests of innocent third parties; (3) the
prevention of suicide; and (4) maintenance of the ethical integrity of the medical profession.
Saikewicz, supra at 741, 370 N.E.2d 417 [, 425 (Mass. 1977)].

The most significant state interest, the preservation of life, has prevailed to require
lifesaving treatment for nonconsenting patients. See In re President & Directors of
Georgetown College, Inc., 331 F.2d 1000 (D.C.Cir.) cert. denied, 377 U.S. 978, 84 S.Ct.
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1883, 12 L.Ed.2d 746 (1964); John F. Kennedy Mem. Hosp. v. Heston, 58 N.J. 576, 279
A.2d 670 (1971). This interest weakens, however, in situations where continued treatment
serves only to prolong a life inflicted with an incurable condition. See Quinlan, supra at 41,
355 A.2d 647; Saikewicz, supra at 742, 370 N.E.2d 417; Note, In re Quinlan: One Court's
Answer to the Problem of Death With Dignity, 34 Wash. & Lee L.Rev. 285, 297 (1977).

In Quinlan, the court balanced the degree of bodily invasion against the state's interest in
preserving life. Quinlan, supra at 40-41, 355 A.2d 647. For Karen Quinlan, the degree of
bodily invasion was great, since she required a respirator, an intravenous feeding apparatus, a
catheter, and intensive nursing care. The court concluded that Karen's privacy right
outweighed the state's interest.

Matter of Welfare of Colyer, 660 P.2d 738, 741-743 (Wash. 1983).

The Supreme Court of Washington applied the above-quoted survey of law to the facts of this
case.

Similar intrusive care was required for Bertha Colyer. Therefore, applying the Quinlan
balancing test, we conclude that Bertha Colyer's privacy right was greater than the state's
interest in preserving her life.
The other identified state interests do not mandate a different conclusion. Bertha Colyer
had no children and her immediate family, consisting of her sisters, joined in her husband's
request to remove the life sustaining mechanisms. Hence, no third party interests needed to
be protected. Compare In re President & Directors of Georgetown College, Inc., supra
(blood transfusion ordered for mother of small child) with In re Osborne, 294 A.2d 372
(D.C. 1972) (refusal of lifesaving treatment by competent adult upheld where provisions were
made for the children). Nor was prevention of suicide a pertinent consideration here.
A death which occurs after the removal of life sustaining systems is from natural causes,
neither set in motion nor intended by the patient. See Saikewicz, supra at 743 n. 11, 370
N.E.2d 417; Byrn, Compulsory Lifesaving Treatment for the Competent Adult, 44 Fordham
L.Rev. 1 (1975).
Finally, the state's interest in the maintenance of the ethical integrity of the medical
profession is not at odds with this result.
[T]he prevailing ethical practice seems to be to recognize that the dying are more
often in need of comfort than treatment. Recognition of the right to refuse
necessary treatment in appropriate circumstances is consistent with existing medical
mores; such a doctrine does not threaten either the integrity of the medical
profession, the proper role of hospitals in caring for such patients or the State's
interest in protecting the same. It is not necessary to deny a right of
self-determination to a patient in order to recognize the interests of doctors,
hospitals, and medical personnel in attendance on the patient.

Saikewicz, supra at 743-44, 370 N.E.2d 417[, 426-427 (Mass. 1977)]. Thus, we conclude

there were no compelling state interests opposing the removal of life sustaining mechanisms

from Bertha Colyer that outweighed her right to refuse such treatment.

Matter of Welfare of Colyer, 660 P.2d 738, 743-744 (Wash. 1983).

The Supreme Court of Washington considered who may exercise the right to refuse medical

treatment.
The next issue is who may exercise this right. A competent patient may refuse treatment
under the informed consent doctrine. RCW 7.70.050. Moreover, a competent patient may
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ensure with a directive that life sustaining treatment will be withheld or withdrawn, should he
or she subsequently become incompetent. RCW 70.122.

An incompetent's right to refuse treatment should be equal to a competent's right to do so.

No court has denied an individual this right because of incompetency to exercise it:
[H]er right of privacy ... should not be discarded solely on the basis that her
condition prevents her conscious exercise of the choice.
In re Quinlan, 70 N.J. 10, 41, 355 A.2d 647, cert. denied, 429 U.S. 922,97 S.Ct. 319, 50
L.Ed.2d 289 (1976).

The recognition of that [privacy] right must extend to the case of an incompetent, as well
as a competent, patient because the value of human dignity extends to both. Superintendent
of Belchertown State Sch. v. Saikewicz, 373 Mass. 728, 745, 370 N.E.2d 417 (1977). The
question is, therefore, who may exercise an incompetent's right to refuse life sustaining
treatment if no directive exists and the incompetent is unable to do so.

On this issue, the opinions from other jurisdictions diverge. On the one hand, the
Quinlan court held that, to prevent destruction of the privacy right because of incompetency,
the guardian, Karen's father, was to render his best judgment as to whether Karen would have
exercised the right if she were able. Quinlan, supra at 41, 355 A.2d 647. As a foundation
for this conclusion, the court examined the character and general suitability of the father as a
guardian. Evidence of the high degree of familial love between father and daughter, and the
"very sincere, moral, ethical and religious" character of Mr. Quinlan convinced the court that
he was eminently qualified for guardianship over his daughter. Quinlan, at 29-30, 53, 355
A.2d 647. This then led to the conclusion that the guardian's best judgment concerning the
patient's choice to exercise her privacy right would, in this circumstance, best preserve this
right.

While not abdicating jurisdiction over justiciable controversies, the Quinlan court
maintained that, as a general practice, such decisions "should be controlled primarily within
the patient-doctor-family relationship”. Quinlan, at 50, 355 A.2d 647.

Saikewicz, supra, is the leading case in the other camp, those jurisdictions requiring
judicial intervention in every case involving the withdrawal or withholding of life sustaining
treatment from an incompetent. See also Severns v. Wilmington Med. Ctr. Inc., 421 A.2d
1334 (Del. 1980); Leach v. Akron Gen. Med. Ctr., 68 Ohio Misc. 1, 22 0.0.3d 49, 426
N.E.2d 809 (1980). This approach has been labeled "substituted judgment," for the court
determines, based on the evidence presented, what treatment the incompetent would have
chosen. Saikewicz, supra. A judicial standard of clear and convincing proof of the patient's
desire to refuse treatment has usually been required. Leach, supra.

Both Saikewicz and Quinlan have been the subject of numerous articles in both legal and
medical journals. While aspects of both opinions have been criticized, the Saikewicz opinion
has been more harshly condemned. Many fear that routine court involvement will disrupt the
work of doctors in ways that will detrimentally affect the treatment given to patients generally.
See Relman, The Saikewicz Decision: Judges as Physicians, 298 New Eng.J.Med. 508
(1978). In truth, medical treatment of the terminally ill in Massachusetts in the aftermath of
Saikewicz has been in a state of general confusion. See Annas, Reconciling Quinlan and
Saikewicz: Decision Making for the Terminally Ill Incompetent, 4 Am.J.L. & Med. 367, 387-
94 (1979). [footnote omitted]

At least one author has attempted to reconcile the seemingly divergent views in Quinlan
and Saikewicz. Annas, supra. His thesis is that the factual differences between the two
cases explain the different procedural requirements established in each. In Saikewicz, the
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patient was a 67-year-old mentally retarded man with leukemia; the issue was whether
chemotherapy treatment could be withheld. These facts presented the Saikewicz court with
issues very different from those in the Quinlan case. As Mr. Saikewicz had always been
severely retarded, there was no way for a guardian to ascertain what his choice would have
been, were he competent. Therefore, the concept of a guardian using his best judgment to
exercise the patient's personal choice was inapplicable. Also, the Saikewicz court was asked
to reach an unusual result; most people elect chemotherapy treatment. Therefore, the court
was required to find special reasons why Mr. Saikewicz would choose to refuse the treatment.
[FN2] In contrast, the Quinlan court found that the majority of society, if in Karen's position,
would have chosen to have the life support systems withdrawn. Quinlan, supra at 41-42, 355
A.2d 647. Finally, the decision in Saikewicz involved the refusal of life prolonging treatment,
for chemotherapy offered a reasonable chance of temporary remission of the disease. Thus,
the issue was not one of artificially sustaining a life for an indefinite period. Recognizing
these differences, the perceived need for judicial intervention in Saikewicz is not surprising.

FN2. This they did with reference to his age, his inability to understand and cooperate with the
treatment, the probable side effects and suffering, and the low probability of remission. Saikewicz,
supra at 753-54, 370 N.E.2d 417.

We are not faced with facts similar to those in Saikewicz, however. Bertha Colyer's
situation is much more akin to that of Karen Quinlan: she had been competent prior to her
heart attack, she had close family members who were familiar with her character and her
beliefs, and her treatment was of a life sustaining nature. Therefore, under these
circumstances, we choose a course similar to that in Quinlan and hold that judicial
intervention in every decision to withdraw life sustaining treatment is not required.

While we do not accept the Quinlan court's view that judicial intervention is an
encroachment upon the medical profession, we do perceive the judicial process as an
unresponsive and cumbersome mechanism for decisions of this nature. This fact is borne
out by a number of the leading cases in which arguments were heard and opinions written
long after the patient had died. See In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438
N.Y.S.2d 266 (1981); In re Spring, 380 Mass. 629, 405 N.E.2d 115 (1980). Obviously, the
court system could not respond in a timely manner to the relief sought in those situations.
Moreover, the formalities of a legal determination might chill a guardian's resolve to assert the
rights of his ward. See Note, In re Quinlan: One Court's Answer to the Problem of Death
with Dignity, 34 Wash. & Lee L.Rev. 285, 307 (1977).

In cases where physicians agree on the prognosis and a close family member uses his
best judgment as a guardian to exercise the rights of the incompetent, intervention by the
courts would be little more than a formality. Therefore, as a general principle, we hold that a
decision to terminate life sustaining treatment, under the circumstances presented here, does
not require judicial intervention. [footnote omitted] We in no way abdicate, however, the
authority of the courts to hear and decide any such case brought before it. Nor do we maintain
that judicial intervention would not be required under facts similar to Saikewicz, such is not
the issue before us now.

Matter of Welfare of Colyer, 660 P.2d 738, 744-746 (Wash. 1983).

The Supreme Court of Washington considered whose values should be used when a guardian
makes a end-of-life decision for an incompetent person.

Once appointed, the guardian's duty is to use his best judgment in deciding whether or
not to assert the personal right of the incompetent to refuse life sustaining treatment. The
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guardian's familiarity with the incompetent's character and personality, prior statements, and
general attitude towards medical treatment will assist in making that judgment.

The probative value of prior statements by the incompetent regarding refusal of life
sustaining treatment has been treated differently by different courts. In Quinlan, the court
found that Karen's statements to friends to the effect that she would not want to be kept alive
on a life sustaining system were without sufficient probative weight. In re Quinlan, 70 N.J.
10, 41, 355 A.2d 647, cert. denied 429 U.S. 922,97 S.Ct. 319, 50 L.Ed.2d 289 (1976).

On the other hand, another court considered similar statements, made by the patient while
competent, to be probative. In re Eichner, 73 A.D.2d 431, 471-72,426 N.Y.S.2d 517
(1980), aff'd sub nom. In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266
(1981). [FN5]

FNS5. The Eichner court rejected hearsay objections, declaring that such statements fell under the
state of mind exception.16

These positions may be reconciled by their facts, however. Because of her youth and the
casual nature of her conversations, Karen Quinlan's statements were logically regarded as
having little probative weight in determining what her choice would have been given her
situation. In contrast, Brother Fox, the patient in Eichner, had expressed his opinion during
discussions focusing on the Karen Quinlan situation, and he reiterated these views upon
learning that he was in need of the operation that ultimately rendered him incompetent.
Eichner, at 471,426 N.Y.S.2d 517. We conclude that prior statements may be probative in
determining the wishes of an incompetent patient, with the age and maturity of the patient, the
context of the statements, and the connection of the statements to the debilitating event being
factors to be weighed by the guardian.

There is no evidence that Bertha Colyer explicitly expressed her desire to refuse life
sustaining treatment. Nevertheless, her husband and her sisters agreed that Bertha Colyer
was a very independent woman, that she disliked going to doctors, and, if able to express her
views, that she would have requested the treatment be withdrawn. Given the unanimity of
the opinions expressed by Bertha's closest kin, together with the absence of any evidence of
any ill motives, we are satisfied that Bertha's guardian was exercising his best judgment as to
Bertha's personal choice when he requested the removal of the life support system.

Matter of Welfare of Colyer, 660 P.2d 738, 747-748 (Wash. 1983).

Finally, the Supreme Court of Washington considered whether disconnecting life support (i.e.,
disconnecting the ventilator) was homicide, and cautioned that the Court was not endorsing
euthanasia.

A final issue that must be addressed is the potential criminal liability of those involved in
the decision to terminate life sustaining support. [footnote omitted] Under Washington's
criminal code, homicide is "the killing of a human being by the act, procurement or omission
of another" (RCW 9A.32.010), and it is murder in the first degree when, "[w]ith a
premeditated intent to cause the death of another person, [one] causes the death of such
person". RCW 9A.32.030(1)(a). Thus, the potential for criminal liability for withdrawing

16 Eichner v. Dillon, 426 N.Y.S.2d at 547 (N.Y.A.D. 1980). Later, the New Jersey Supreme Court
agreed. Matter of Conroy, 486 A.2d 1209, 1230, n. 6 (N.J. 1985) (“None of these forms of evidence
need be excluded as hearsay from a court proceeding, if there be one, since oral and written
expressions of a person's reactions or desires fit within the ‘existing state of mind’ exception to the
hearsay rule.”).
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life sustaining mechanisms appears to exist. We conclude, however, that such action, if in
good faith compliance with the procedure set forth above, would not be criminal.

The Quinlan court reached this same conclusion based on two alternative theories:

(1) that the ensuing death would not be caused by the removal of the treatment, but rather by
expiration from existing natural causes, hence it would not be homicide; or (2) even if it were
homicide, it would not be unlawful because the action would be based on the exercise of a
constitutional right and, as such, would be protected from criminal prosecution. In re
Quinlan, 70 NJ. 10, 51-52, 355 A.2d 647, cert. denied, 429 U.S. 922,97 S.Ct. 319, 50
L.Ed.2d 289 (1976); see Stanley v. Georgia, 394 U.S. 557, 89 S.Ct. 1243, 22 L..Ed.2d 542
(1969). We concur in this reasoning.

In addition, Washington's Natural Death Act excludes from criminal liability those who
act in good faith and in accordance with a directive complying with the statutory requirements.
RCW 70.122.060. It further states that acts in accordance with a directive are not deemed
suicide, they should have no effect on life or health insurance policies, and the cause of death
shall be that which placed the patient in a terminal condition. RCW 70.122.070 and . 080.
We believe that the same principles should apply when the patient's right to refuse life
sustaining treatment is exercised in accordance with this opinion.

As a concluding note, the limitations of this opinion will be delineated. The issue before
us is the removal of life sustaining systems from an incurable patient. The technical term for
this is antidysthanasia. Hyland & Baime, In Re Quinlan: A Synthesis of Law and Medical
Technology, 8 Rut.-Cam.L.Rev. 37, 52-53 (1976). Nothing in this opinion is intended to
authorize or condone euthanasia, the unnatural termination of a patient's life. Nor do we reach
the question today of the propriety of withdrawing or withholding life prolonging or curative
treatment from an incompetent patient, even if the patient is terminally ill. We defer these
issues to the Legislature or to the time when they are squarely before us.

Matter of Welfare of Colyer, 660 P.2d 738, 751-752 (Wash. 1983).

Seven of the nine judges on the Washington Supreme Court agreed with the majority opinion in
Colyer, while two judges dissented.
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Conroy

*  Matter of Conroy, 457 A.2d 1232 (N.J.Super.Ch. Feb 02, 1983),
rev’d, 464 A.2d 303 (N.J.Super.A.D. Jul 08, 1983),
rev’d, 486 A.2d 1209 (N.J. Jan 17, 1985).

medical facts

The trial court described the patient’s condition and the facts of this case.

Claire Conroy was adjudicated incompetent in 1979. Her nephew, Thomas C.
Whittemore, plaintiff in the present action, was appointed as her guardian. Since 1979 the
patient has been a resident of Parklane Nursing Home in Bloomfield, New Jersey. In July
1982 the patient was admitted to Clara Maas Memorial Hospital, Newark, because of a severe
infection of her left foot. Her left foot was diagnosed as being gangrenous. Her physicians
recommended amputation of her left leg above the knee. The physicians believed that death
could occur within two weeks if the leg was not amputated. In the belief that the amputation
was not in the best interests of his aunt, the guardian refused permission. The physicians
declined to press the issue. The leg was not amputated, but the patient did not die. The
patient was discharged from the hospital back to the nursing home on November 17, 1982.
At present the lower left leg is wasted and rotted. However, the infection has been contained
and the leg does not presently pose a threat to the patient's life. The leg does not now seem to
be a source of major pain.

Claire Conroy suffers from severe organic brain syndrome, necrotic decubitus ulcers on
her left foot, left leg and left hip, urinary tract infection, arteriosclerotic heart disease,
hypertension and diabetes mellitus. Except for minor movements of her head, neck, arms
and hands, she is unable to move. She does not speak. She lies in bed in a fetal position.
She sometimes follows people with her eyes, but often simply stares blankly ahead. Her
general physical appearance is very withered. Although she moans when moved or touched
upon some portions of her body, medical testimony is inconclusive as to whether she is
capable of experiencing pain. The patient has sufficient brain functioning to regulate certain
internal bodily functions. However, except for use of her hands for scratching, she seems
incapable of useful external bodily activity. All the testimony in the case and my own direct
observation of the patient convince me that she has no cognitive or volitional functioning.
There is no reasonable expectation that the patient's condition will ever improve.

During her recent hospitalization a nasogastric tube was inserted through the patient's
nose, down her throat and into her stomach. Several times a day water, a nutrient formula,
vitamins and medicine are poured through the tube. The patient is unable to swallow.
Nurses would not be able to feed her by hand. Without the tube the patient would probably
die of starvation and dehydration within a few days. With the tube the patient will probably
be able to live for some months, perhaps even a year or more.

Claire Conroy never married. Her siblings are all dead. Her only surviving relative is
plaintiff, who is her nephew and guardian. Plaintiff testifies that his aunt never saw a
physician or received medical treatment at any time prior to her becoming incompetent in
1979. She scorned medicine. Her nephew believes that she would not willingly accept the
tube and the treatment she is now receiving. The guardian wishes to have the tube removed
and to allow his aunt to die. The patient's treating physician, Dr. Ahmed Kazemi, will not
consent to the removal of the tube. The nursing home has been following the physician's
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wishes. However, the home is essentially neutral on the issue of removal of the tube and will
not oppose any order entered by the court. The nephew/guardian has brought this action to
obtain a judicial declaration that he has the right to have the tube removed.

The guardian filed a complaint on January 24 [,1983]. On that date I appointed John J.
De Laney, Jr., an attorney, as guardian ad litem of Claire Conroy. I heard testimony on
January 31 and February 1. This opinion is being issued on February 2. The witnesses have
been Dr. Ahmed Kazemi, the treating physician, Dr. Bernard Davidoff, a physician called by
the guardian ad litem, Catherine C. Rittel, a registered nurse who is the nursing home
administrator, Thomas C. Whittemore, the nephew/guardian, and Rev. Joseph Kukura, a
Roman Catholic priest who is a member of the medical ethics committee at four hospitals and
an associate professor of Christian ethics at Immaculate Conception Seminary.

The physicians agree on the medical condition of the patient. So does the nurse. It is
obvious to any person seeing the patient that she is desperately sick. It is also obvious that
her mental functioning is primitive. Dr. Kazemi thinks it would be a violation of medical
ethics to remove the tube. Dr. Davidoff believes that, with the consent of the patient's
guardian, the tube should be removed. Nurse Rittel would be reluctant to see the tube
removed. The guardian thinks it is wrong to keep his aunt alive through use of the tube.
Father Kukura thinks that under all of the circumstances of this case removal of the tube is
morally appropriate. The guardian ad litem argues strongly against removal.

I think it fair to say that everyone involved in this case wishes that this poor woman
would die. This wish does not flow from any lack of concern for Claire Conroy. On the
contrary, it flows from a very deep sympathy for her sad plight. The disagreement among
the participants involves differences in perception about what helping this patient means under
the circumstances of this case.

Matter of Conroy, 457 A.2d 1232, 1233-34 (N.J.Super.Ch. 1983).

trial court

The trial judge granted permission to remove the nasogastric tube, which was providing water and
nutrition to Claire. I find the judge’s remarks eloquent and straightforward, so I am quoting them
here:

Every sick human being is entitled to loving care, but there comes a time in the loving care of
some patients when the proper decision is to let nature take its course, to allow the patient to
die.

Even when we decide that it is proper to withhold active treatment, it would be wrong to
act directly to terminate life or to withdraw nourishment, fluids, shelter or normal supportive
care such as washing and body positioning. When I say that it would be wrong to withdraw
nourishment or fluids, I mean that it would be wrong to refuse to give them to the patient if
she could take them herself or with the manual assistance of others. It would also be wrong
to withhold medications which would reduce pain without unduly prolonging life. I conclude
that these things would be wrong because I perceive a need in this area of decision making
(1) to recognize the limitations of our understanding of life, suffering and death,

(2) to continue a fundamental respect for life even in the most dire human circumstances and
(3) to keep in place some fairly simple conceptual controls designed to give some measure of
protection against ill-informed or badly motivated decisions.

In this case plaintiff's counsel has argued that the tube should be removed because it
constitutes an extraordinary means of treatment. I know that the distinction between
"extraordinary" and "ordinary" means of treatment is frequently made in this area of concern,
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but I must say that I do not find this terminology particularly helpful. It seems to me that the
critical factor is the condition of the patient. I mean here both the present condition and the
reasonably predictable future condition. If the patient can be restored by treatment to some
meaningful level of intellectual functioning and to some acceptable level of comfort, then the
full range of medical knowledge, skill and technology which is available should be brought
into action as a matter of ordinary routine. Conversely, if the clear prognosis is that the
patient will never return to some meaningful level of intellectual functioning and to some
acceptable level of pain, then virtually every act of treatment other than the simple care
mentioned in the preceding paragraph is inappropriate and is extraordinary. The focus of
inquiry should be upon whether the life of the patient has become and is likely to remain
impossibly burdensome to the patient. If the patient's life has become impossibly and
permanently burdensome, then we simply are not helping the patient by prolonging her life,
and active treatment designed to prolong life becomes utterly pointless and probably cruel.

(I hasten to add that I know that persons who advocate